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Abstract  

The conventional economic literature on law enforcement provides no satisfactory explanation for the 

enforcement policies in the field of environmental regulation, safety regulation and health regulation. In 

these fields enforcement usually applies administrative law sanctions and is characterized primarily by 

advice, persuasion and warnings. This is illustrated for the enforcement of fire safety regulation in bars 

and restaurants by Dutch municipalities. I demonstrate that economic analyses are well able to explain 

the benefits and need of an enforcement policy of advice, persuasion and warnings. However, it is also 

true that in the specific field analyzed a more deterrent policy by more severe punishment will most 

likely improve compliance. As such, the general economic argument of the benefits of deterrence 

should not be abandoned. 

 

Keywords: (non)compliance, Harrington paradox, compliance strategies, administrative law 

enforcement 
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1 . I nt roduct ion 

 

The standard econom ic m odel of law enforcem ent  st resses the im portance of punishing 

individuals and firm s in order to deter them  from  com m it t ing a violat ion.1 I t  assum es that  a 

potent ial v iolator behaves rat ionally, so that  he decides to comply with a regulatory standard if 

the expected penalty exceeds the costs of com pliance. This model seem s at  odds with actual 

enforcem ent  policies, especially in the field of environm ental, safety and health regulat ion. 

Consider for exam ple the enforcem ent  of fire safety regulat ion in bars and restaurants in 

the Nether lands. These types of establishm ents should take m easures in order to prevent  

and/ or lim it  the dam age from  fires to custom ers. These safety rules are enforced by 

municipalit ies and the local Fire Brigades. A municipality inspects a bar or restaurant  once or 

twice per year. These inspect ions are announced, or even an appointm ent  is m ade, and 

performed during the day or at  least  not  late at  night  when the establishm ent  is in full use. I f 

the enforcem ent  officials detect  a violat ion, they do not  im pose a sanct ion but  provide a report  

with the failures and announce a re- inspect ion. I f the propr ietor cont inues to violate despite 

several re- inspect ions, he receives an official sanct ion. This sanct ion is not  a fine, but  a formal 

warning im plying that  the proprietor has to restore com pliance otherwise he has to pay a 

penal sum or his license is ( tem porarily)  withdrawn. However, in pract ice these sanct ions are 

never used. 

Such enforcem ent  policies are quite com m on. I n Cont inental count r ies like the Netherlands 

the regulat ions addressed at  firm s are prim arily enforced by so-called ‘adm inist rat ive 

enforcem ent ’.2 The quest ion is whether the econom ic m odel is applicable to these enforcem ent  

policies. There are two lines of research that  deal with this issue. First , econom ists have t r ied 

to explain what  has been labeled the ‘Harr ington Paradox’3:  ( i)  the frequency of inspect ions is 

low;  ( ii)  even if a violat ion is detected, sanct ions are hardly imposed;  ( iii)  yet , the level of 

com pliance seem s to be pret ty high. This com binat ion of observat ions has inspired a lot  of 

m ost ly theoret ical research that  t r ies to explain the com binat ion of a seem ingly lax 

enforcem ent  t reatm ent  with surprisingly high compliance levels.4 By now, an im portant  

quest ion is whether the Harr ington paradox exists at  all (Nyborg and Telle, 2006) . 

Another line of research that  is m ost ly developed outside of econom ics focuses on the 

enforcem ent  style. I t  argues that  a policy of advise, persuasion and warnings is able to 

achieve higher levels of com pliance than st r ict  punishm ent . The enforcem ent  sty le is labeled a 

compliance st rategy as opposed to a deterrence st rategy of which econom ists are thought  to 

be the m ain defenders.  5 Under a com pliance st rategy the enforcem ent  official acts not  as a 

‘policem an’, but  as a ‘consultant ’, or a ‘relief worker ’. Enforcem ent  proceeds according to an 

enforcement  pyram id, in which fines and other cr im inal sanct ions are only im posed if the 

individual or firm  keeps on violat ing. A deterrence st rategy ignores that  m ost  people are 

                                                 
1  The ‘convent ional’ econom ic literature on law enforcem ent  is sum marized in Polinsky and Shavell (2000)  or 

Shavell (2004, Part  I V) . 
2  Because enforcement  is by adm inist rat ive bodies like m unicipalit ies. The term  should not  be confused with 

adm inist rat ive law and econom ics, which deals with the posit ion of the government  ( the adm inist rat ion)  

relat ive to that  of courts, the opt imal level of discret ion etc. 
3  For example Heyes (2000) , after Harr ington (1988, p. 29) . 
4  See Heyes (2000)  and Nyborg and Telle (2006)  for an overview. 
5  The enforcem ent  pyram id was int roduced by Ayres and Braithwaite (1992) . Another im portant  reference is 

Hawkins and Thomas (1984) , especially the chapter by Kagan and Scholz. Compliance st rategies are further 

int roduced and discussed by Hawkins (1984) , Bardach and Kagan (1982)  and Hut ter (1997) . 

 There is no m ajor econom ic textbook (part )  that  t r ies to explain the enforcem ent  sty le. Examples of a few 

econom ic art icles on compliance st rategies are Veljanovski (1984) , Fenn and Veljanovski (1988) , Garvie 

and Keeler (1994)  and Ogus and Abot t  (2002) .  
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willing to com ply, that  people m ay be incom petent  to comply and that  most  people bet ter 

com ply under a cooperat ive at t itude that  acknowledges the individual circumstances.   

I n this paper I  will analyze that  a com pliance st rategy can be favorable from  an econom ic 

perspect ive too. I  will exam ine whether the econom ic m odel is applicable to the field of 

adm inist rat ive enforcem ent , where enforcem ent  is pr im arily character ized by advice, 

persuasion and warnings. Therefore I  will analyze the exam ple of the enforcem ent  of fire 

safety regulat ion. Based on this example I  show that  the econom ic literature is not  only 

academ ic, but  is useful in exam ining actual enforcem ent  problem s, while on the other hand 

studying the enforcem ent  policies in pract ice helps to im prove our understanding of 

(adm inist rat ive)  enforcem ent , its sanct ions and the corresponding enforcem ent  style. 

This paper is organized as follows. First , I  will describe in more detail the enforcement  of 

fire safety in the Netherlands and exam ine it s pr ima- facie cont radict ions with the standard 

econom ic m odel. I n sect ion 3 I  m ore thoroughly analyze the enforcem ent  style. Based on this 

field study, I  reflect  on the general discussion between deterrence and com pliance st rategies 

in sect ion 4. I  summarize the reasons and condit ions for deterrence or compliance st rategies 

from  an econom ic perspect ive. Sect ion 5 concludes. 

 

 

2 . A descript ion of the enforcem ent  of fire  safety in Dutch bars and restaurants 

 

Whoever is interested in the effects of adm inist rat ive law enforcem ent , would like to have 

recourse to a sound database of compliance levels, compliance costs and expected penalt ies. 

Unfortunately such inform at ion is not  available in the Netherlands.6 I n recent  years we have 

learned a lot  about  the output  of enforcem ent  agencies:  how m any schools have been visited, 

how m any sanct ions have been im posed, how m any licenses have been withdrawn etc. 

However, these do not  guarantee that  inspect ion and enforcem ent  is effect ive, let  alone 

efficient . The agencies hardly provide any inform at ion about  the (social)  consequences of their  

act ions, the outcom e of enforcem ent . How does the output  affect  the level of com pliance, and 

– even m ore – how does com pliance affect  the compliance costs and the expected damage? 

Because there are no data available on these relat ionships, I  conducted a qualitat ive 

research of a specific problem  at  the local level. I  studied the enforcem ent  of the fire safety 

regulat ion in bars and restaurants in the Netherlands. I  v isited 13 municipalit ies and 

interviewed their enforcem ent  officials in order to exam ine how they enforce this regulat ion 

and what  are the effects of their  policy. Let  m e short ly describe this field.7  

 

Bars and restaurants 

 

The decision to study bars and restaurants is because this is a relat ively homogeneous 

group of establishm ents, aim ed at  serving food or dr inks that  are consum ed at  the place it self.  

Not  included are hotels that  have to fulfill st ronger requirem ents because of the opportunity of 

passing the night  when people are more vulnerable to fire. Also snack bars and sm all take 

                                                 
6  Leeuw and Willemsen (2006)  demonst rate this for nat ional enforcement  agencies in The Netherlands. I t  is 

confirm ed by Algem ene Rekenkam er [ Netherlands Court  of Audit ]  (2005) . Given the scarce (empir ical)  

literature on adm inist rat ive law enforcement  this is likely to be a general pat tern for at  least  Cont inental 

count r ies. Empir ical research to the effects of regulatory enforcem ent  is usually about  the use of fines (m ost  

often in the US or UK) . Notable except ions are Telle (2004)  and Eckert  (2004) . 
7  A more extensive descr ipt ion will appear in my thesis (planned for publicat ion in 2008) . Moreover it  is 

relevant  to interview the proprietors too. However, it  is difficult  to approach them . They are not  very willing 

to cooperate and if they do, they seem to give too m uch desirable answers. 
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away restaurants are excluded that  do not  have to take precaut ions to help people escape in 

case of fire, because there are only a few people present . Moreover, usually the proprietor of a 

bar or restaurant  just  exploits one establishm ent , so that  these firm s are characterized by a 

rather sim ple organizat ion with few hierarchy levels. The proprietor himself runs the 

establishm ent , directs his personnel, and receives the profits of the business. There are a few 

larger chains, notably in fast foodrestaurants (e.g. McDonald’s)  where there m ight  be conflicts 

between organizat ional and m anagerial goals. 

 

The regulatory set t ing 

 

Of course, a fire results in financial damage to the establishm ent . Therefore the propr ietor 

has an incent ive to prevent  fires. The regulat ion is primarily aimed at  prevent ing and/ or 

lim it ing the damage from  fires to customers.8 Bars, restaurants and sim ilar establishm ents 

should take m easures like (1)  keeping escape routes and em ergency exits free from  obstacles 

( like beer crates or tables) , (2)  decorat ing the establishm ent  only with im pregnated 

decorat ions, (3)  guaranteeing that  the escape- route indicat ions always burn during use and 

yearly checking the escape- route indicat ion and the em ergency light ing, (4)  annual 

cert if icat ion of the fire ext inguishers, (5)  being careful with candle lights, ash- t rays etc., and 

(6)  not  allowing ent rance to m ore visitors than the m axim um  st ipulated in the license. 

Municipalit ies and the local Fire Br igades enforce these types of regulat ions. They inspect  the 

establishm ent  regularly, both periodically and during events or feasts. Furthermore, they can 

decide to inspect  when they receive a com plaint  or report  about  an establishm ent . 

Sanct ioning is pr imarily by what  is called ‘adm inist rat ive enforcem ent ’. Under 

adm inist rat ive enforcem ent  the College of Mayor and Alderm en can charge the proprietor to 

restore com pliance otherwise he has to pay a penal sum  or the m unicipality restores 

com pliance at  his expense (adm inist rat ive coercion) . I f these do not  work, the m unicipality  

can withdraw the proprietor ’s license, which in fact  m eans that  he has to close his business. 

Offences can also be enforced through cr im inal law by the Public Prosecutor, especially when 

the offences create clear and im m ediate danger. The m axim um  sanct ion is a fine of 4500 

euros or four m onths im prisonm ent . Usually fines of about  250 euros are m ore realist ic. 

 

Actual enforcem ent  policies 

 

I n pract ice, municipalit ies inspect  m ost  bars and restaurants once a year. Bars and som e 

restaurants in the cent re of the city often face an addit ional inspect ion during events or feast  

periods. These inspect ions are announced, or even an appointm ent  is m ade, and perform ed 

dur ing the day or at  least  not  late at  night  when the establishm ent  is in full use. I f the 

enforcem ent  officials detect  a violat ion, they provide a let ter in which the failures are reported 

and inst ruct  the propr ietor to restore compliance before som e deadline (usually 6 to 8 weeks) . 

I n addit ion, they announce a re- inspect ion after this deadline. When at  re- inspect ion 

com pliance is not  restored, they either choose another re- inspect ion or give the proprietor a 

formal warning. With this warning they threaten to im pose a penal sum or a ( tem porary)  

withdrawal of the license. However, these sanct ions are never really executed. The 

cooperat ive proprietors restore com pliance after one or som et im es two inspect ions. The 

unwilling proprietors, est imated at  10 to 20 percent  of the total num ber of propr ietors, restore 

com pliance at  the latest  after a form al warning. Fines or other punit ive sanct ions are not  used. 

                                                 
8  VNG (2002) . 
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Municipalit ies them selves are not  allowed to use them . Police departm ents as well as Public 

Prosecutors do not  m ake t im e for the enforcem ent  of these regulat ions.  

 

I s there a Harr ington paradox? 

 

On first  v iew, the descript ion above confirms the existence of the Harr ington paradox:  

despite sm all expected sanct ions, at  least  no im m ediate punishm ent , enforcem ent  officials are 

in general sat isfied about  the level of com pliance. However, there is a difference between 

serious and m inor v iolat ions. For violat ions that  create im m ediate and ser ious danger to 

customers the expected sanct ion is in fact  rather high. Serious non-com pliance will generally  

not  rem ain unnot iced for a very long t im e. Although visitors are not  afraid of insufficient  

precaut ions in general, they will be concerned about  ser ious threats to life and body, at  least  

someone will.  Other m unicipal departments that  inspect  on for example hygiene, serving 

liquor, public order etc., are not  able to not ice small v iolat ions, but  will not ice and report  

severe violat ions or a broad non-com pliance record on all regulat ions. Finally, a proprietor that  

has commit ted serious violat ions will be inspected m ore often and at  least  m ore thoroughly 

and more st r ict ly . 

For serious violat ions crim inal prosecut ion is possible. Moreover, the municipality is able to 

close the establishm ent  unt il the violat ion has ended. The use of these sanct ions is credible. I f 

the fire safety departm ent  can show that  there is real danger, the m unicipality does not  want  

to r isk to ignore it s responsibilit y and to be blam ed for inert ia if som ething happens. The 

threat  of these sanct ions seem s sufficient ly high relat ive to the costs of com pliance, so that  

alm ost  all proprietors com ply. As a consequence the real imposit ion of these sanct ions is 

hardly observed. Only one of the thir teen visited municipalit ies reports one such a situat ion 

over the past  years. 

For m inor violat ions the story is different . These are not  threatened with cr im inal 

prosecut ion or im m ediate closure, but  with a warning to restore com pliance. I f the proprietor 

adequately responds to this warning, no further act ion will be taken. I f the proprietor ignores 

the warning, the threat  of sanct ions becomes increasingly more st r ict . I n the end, the threat  

of a legal procedure and of form al repair sanct ions is sufficient  to enforce com pliance, even for 

the uncooperat ive proprietors. The financial consequences of these sanct ions can r ise quite 

high. Also the t im e and circus around ( re- ) inspect ions is expensive for proprietors. I n fact , the 

policy is a variant  of the state-dependent  enforcem ent  policy that  was proposed by Harr ington 

(1988)  and others.9 I n first  instance violators are not  punished, but  m oved to a target  group 

in which they are more closely monitored by re- inspect ions, unt il they com ply. As a 

consequence, m inor violat ions are very often detected. The enforcem ent  officials report  that  

there is always som ething wrong. I nspect ions in which the report  contains no failures at  all are 

less than 10 percent . I n m ore than 50 percent  of the cases, the enforcem ent  officials 

announce re- inspect ion. Apparent ly in these cases there are enough violat ions to warrant  a re-

inspect ion. 

So, the level of com pliance is not  unexpectedly high relat ive to the expected sanct ion. 

Enforcem ent  officials do find m any m inor v iolat ions, because proprietors are not  punished, but  

only warned that  in the future sanct ions m ight  follow. The only important  point  is that  they 

should not  willingly and deliberately create a fire dangerous situat ion. Proprietors are deterred 

from  these violat ions by sufficient ly high sanct ion. This pat tern fits the descript ion of Nyborg 

and Telle (2006)  for compliance with environmental regulat ion in Norway. They conclude that  

                                                 
9  E.g. Harford and Harr ington (1991) , Heyes and Rickman (1999) , Fr iesen (2003) . 
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“ [ T] he claim s that  f irm s comply with environmental regulat ions to a surprisingly high degree 

m ust  be regarded as a yet  unconfirm ed m yth, rather than as an established fact ”  (p.14) . 

 

 

3 . The opt im al enforcem ent  style for  enforcing fire safety in bars and restaurants 

 

Such a policy of increasingly st r ict  enforcement  can be an efficient  st rategy to deter 

offences, given the lim ited enforcem ent  resources and available sanct ions. But  the 

enforcem ent  policies and officials do not  seem  to be concerned with deterrence at  all, but  

inspect  to explain and convince of the im portance of fire safety. The m ain puzzle to the 

econom ic m odel is not  that  the level of com pliance does not  correspond to the expected 

sanct ion, but  why enforcem ent  officials choose an enforcem ent  policy that  is different  from  the 

econom ic m odel of st r ict  enforcem ent  of offences. Enforcem ent  officials defend the policy by 

arguing that  advice, persuasion and warnings are more effect ive than direct  punishm ent . They 

start  with a cooperat ive at t itude, with no intent ion to im m ediately prosecute an offence. I n 

their own words they argue that  they apply a compliance st rategy instead of a deterrence 

st rategy. They m ake the following claim s that  will be discussed subsequent ly:  

1. Most  proprietors are insufficient ly aware of the regulat ion, of com pliance m ethods and of 

( the im portance of)  fire safety. I nspect ion is needed to explain to the proprietor his 

failures and the danger of non-com pliance. Enforcem ent  is character ized by advice. 

2. Proprietors can not  always help that  they are in non-com pliance. I nspect ion is aim ed at  

restor ing com pliance and thereby fire safety. 

3. Most  proprietors are willing to com ply. Therefore there should be no witch-hunt  on non-

com pliance. I nspect ion is needed to persuade the proprietor that  com pliance is socially and 

m orally desirable. 

4. The problem  with im posing sanct ions is that  many and st r ict  legal requirem ents have to be 

sat isfied, which costs a lot  of t im e and effort . I nspectors achieve m ore and sooner 

com pliance by explanat ion and cooperat ion. 

5. As long as the proprietor shows to be cooperat ive, the enforcem ent  officials are 

cooperat ive too. But  if the proprietor shows that  he has no intent ion to com ply, they start  

a st r ict , deterrent  enforcem ent  st rategy. Som e say that  they do not  prosecute every 

offence. The pr imary quest ion is:  is it  f ire proof in this establishment? Others disagree and 

regard the legal requirem ents as the m inim um  that  has to be sat isfied. 

6. Fire safety is the own responsibility of the proprietor. I nspect ion is only a random  

indicat ion to st im ulate proprietors to take this responsibilit y .  

 

 

3 .1   I nform at ion and advice –  non- com pliance by ignorance 

 

The enforcem ent  officials argue that  inspect ion is needed in order to explain to the 

proprietor the requirements and the importance of fire safety, and to tell which shortcom ings 

they observe and how he can cope with these shortcom ings. Most  proprietors are insufficient ly 

aware of the fire safety regulat ion. Therefore a relaxed, cooperat ive enforcem ent  sty le, which 

takes t im e to explain relevant  m at ters to the proprietor, is m ore effect ive than im m ediately 

punishing violat ions. Therefore inspectors m ake appointm ents and take plenty of t im e for their  

inspect ions. 
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The theoret ical defense 

 

I f a proprietor is insufficient ly inform ed about  the relevant  costs and benefits, he is not  

able to adequately choose the level of com pliance. Firm s face two types of uncertainty 

(Veljanovski, 1984) . First , there is uncertainty concerning the law. Given the num ber of 

(detailed)  standards, firm s will often have an incom plete percept ion of law and their  

obligat ions and of the (expected)  sanct ions. Secondly, there is uncertainty concerning the 

least -cost  method of compliance. Small firm s in part icular do not  necessarily possess the 

expert ise on the best  com pliance techniques.10 

I n general, im posing adequate sanct ions for non-com pliance provides adequate incent ives 

to obtain efficient  levels of informat ion.11 However, under som e circum stances this incent ive is 

inefficient . First ,  there m ight  be econom ies of scale in inform at ion gather ing, if inform at ion is 

quite expert , technically  complicated informat ion, as applies to fire safety regulat ion. I t  is not  

a natural by-product  of exploit ing a bar or restaurant . I f the propr ietor underest im ates the 

probability of a fire, he will undercom ply if he is sanct ioned for the occurrence of a fire. I f the 

proprietor does not  know which standards apply, because they are too num erous or too 

vaguely form ulated, he will choose either excessive or too lit t le precaut ions. For exam ple, the 

fire safety regulat ion contains requirem ents about  the m axim um  num ber of seconds before 

emergency light ing should burn in case of a power failure. Propr ietors can not  be expected to 

know the regulat ion in such detail.  

Secondly and in addit ion, it  may be inefficient  if every proprietor incurs the costs of fully  

acquaint ing itself with the law and the least -cost  m ethod of com pliance. I f the costs of public 

inspect ions are sm all relat ive to those of self-audits by firm s, social costs will be lower when 

local firefighters, who naturally possess this informat ion as part  of their job, visit  bars and 

restaurants and share their inform at ion with the proprietors (Veljanovski, 1984;  Friesen, 

2006) . 

 

Evaluat ing the argum ent  

 

That  proprietors do not  naturally possess inform at ion about  expected fire damage, is not  a 

sufficient  argum ent  in favor of a lax enforcem ent  t reatm ent . The problem  of insufficient  

informat ion m ight  be solved by enforcing in an ‘earlier ’ stage (Shavell, 1993) . I f proprietors 

are not  able to predict  the expected dam age (and thereby sanct ions) , the solut ion can be to 

choose act -based enforcem ent  on the level of precaut ions to prevent  dam age. This is precisely 

what  is observed in the field of fire safety in bars and restaurants. Act -based enforcem ent  only 

requires that  the proprietor is aware of the act -based standards and of the sanct ions that  

m ight  follow. 

I t  is argued that  proprietors can not  be expected to know the act -based regulat ion in 

detail.  Actually, the rules are not  that  difficult . The detailed rules about  seconds and m inutes 

are captured in other rules that  are quite easy to remem ber. For example, yearly replacing the 

lamps in the escape- route indicat ion, yearly checking the em ergency light ing and yearly re-

cert if icat ion of the fire ext inguishers, guarantees that  the proprietor sat isfies the detailed 

requirem ents on m inutes and seconds. Even I  am  able to sum m arize the regulat ions in a 

paper for ( I  assum e)  absolutely laym en in this field. The major rules sum m arized in sect ion 2 

are not  difficult  to rem ember and it  is clear how propr ietors can com ply with them . I n fact , 

                                                 
10 See also Shavell (2004, pp.562-564)  who discusses the problems of ignorance and m istake.  
11  Shavell (1992a and 2004)  and Friesen (2006) . 
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most  fire departm ents have a brochure that  quite sim ply summarizes the fire safety rules. 

There is no reason why public inspect ion is needed on top of this type of general inform at ion 

cam paigns. Moreover, it  is not  clear why advice should be a cont inued object ive of inspect ions. 

There is no fast  technological or inst itut ional change so that  informat ion is outdated within a 

year. Enforcem ent  m ight  contain two stages. I n the first  stage, for exam ple during the 

grant ing of the fire safety license, the proprietor is inform ed about  the relevant  regulat ion. 

After that , a deterrence st rategy can be used in which offences are adequately sanct ioned. 

The argument  in favor of advice is usually sustained by referr ing to the fact  that  inspectors 

do find m any violat ions dur ing inspect ions. Many inspectors have the im pression that  the 

proprietors do not  know or sim ply do not  observe their  v iolat ions, like placing a table in front  

of an em ergency exit . However, I  j udge that  this type of behavior is pr im arily the result  of a 

relaxed enforcem ent  t reatm ent . Proprietors have no incent ive to inform  them selves about  

their compliance status. When a st r ict  punishm ent  policy would be adopted, the blocking of 

emergency exits would soon be over. Propr ietors would certainly be aware of it .  

 

 

3 .2   Rem ediat ion –  non- com pliance by accident  

 

Another claim  is that  proprietors can not  always help that  they are in non-com pliance. 

Failure to be in com pliance is not  always a fault  of the proprietor. Non-com pliance is the result  

of defects of technical devices, like the sudden break down of a lam p of the escape- route 

indicat ion. I t  is argued to be ineffect ive, unfair or disproport ionate to imm ediately punish such 

violat ions (an exaggerated ‘witch hunt ’) . I nspect ions are aim ed at  restor ing com pliance and 

thereby fire safety. 

 

The theoret ical defense 

 

For social regulat ion of firm s (non)com pliance is generally ‘a cont inuing state of affairs’ 

(Veljanovski, 1984) . The enforcem ent  authorit y should t ry to reduce the t im e spent  in 

violat ion (Nadeau, 1997) . This return to com pliance is labeled rem ediat ion. For fire safety 

regulat ion remediat ion especially implies repair of technical devices that  have broken down.12 

As explained by Livernois and McKenna (1999) 13, if offences occur accidentally, the opt im al 

enforcem ent  policy m ay be to provide the proprietor a warning. First  he is allowed to restore 

compliance. Only if he fails to be in compliance before som e next  period, he is sanct ioned. This 

occurs when an inspector who detects a violat ion, issues the proprietor to repair the 

installat ion and be in com pliance in a period of 6 to 8 weeks.14 

 

Evaluat ing the argum ent  

 

However, upon further exam inat ion offences are not  ‘accidental’. The probability of 

technical failures is to a large part  under cont rol of the proprietor. The standards are precisely 

aimed at  inducing the proprietor to take sufficient  care so that  technical failures in the 

equipm ent  are reduced to a m inim um . For exam ple, yearly replacing the lam ps in the escape-

                                                 
12  The argum ent  can also be applied to cleaning-up dam age from  non-compliance. Here, clean-up is less 

relevant  and not  explicit ly discussed. 
13  See also Malik (1993)  and Fr iesen (2006) . 
14  The only difference is that  Livernois and McKenna (1999)  assum e that  firm s self- report  their  v iolat ions, 

while in the case here the warning is only given if the inspector detects the violat ion. 
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route indicat ions should prevent  that  they suddenly break down. Moreover, the enforcem ent  

officials are able to sanct ion the fact  that  the proprietor fails to immediately replace 

malfunct ioning escape- route indicat ions ( I nnes, 1999) . The level of repair is quite well 

observable by the fire safety departments, even more since proprietors have to register the 

repair ing they have done to installat ions. The policy of Livernois and McKenna (1999)  is only 

efficient  if the target  compliance level is less than full com pliance. Here it  is desirable that  a 

device is immediately repaired. The current  policy only allows the propr ietors to delay 

compliance. A deterrence st rategy that  imposes sanct ions dependent  on the level of repair ,  

will deter the underinvestm ent  in prevent ing technical failures. 

 

 

3 .3  Persuasion –  voluntary com pliance 

 

The enforcem ent  officials argue that  most  propr ietors are willing to com ply. Persuading the 

proprietors to comply, is more effect ive than punishing every violat ion. The lat ter will break 

down their cooperat ion. Enforcem ent  is much easier if it  builds on this willingness to comply. 

Therefore enforcem ent  is not  aim ed at  punishing non-com pliance, but  at  st im ulat ing voluntary 

com pliance. Enforcem ent  officials t ry to persuade the proprietor that  com pliance is socially and 

morally desirable. Proprietors are taught  how they behave as good and responsible cit izens. 

Again this requires that  enforcem ent  officials take m uch t im e for inspect ion and do m ake an 

appointm ent . 

 

The theoret ical defense 

 

Propr ietors not  only consider the direct  costs of com pliance ( in t im e, effort  and m oney)  

and the expected formal sanct ion by the government , but  also other, indirect  com pliance-

related benefits and costs.15 First , a proprietor m ay choose to com ply because of inform al 

sanct ions, i.e. because he fears that  others, like custom ers, neighbors or colleagues, will 

disapprove his non-com plying behavior. Secondly, there may be an int r insic mot ivat ion (or 

willingness)  to com ply, because the proprietor feels uncomfortable by v iolat ing the norm . A 

proprietor that  subscribes a norm , feels regret  and guilt  when he violates it .  Or a proprietor 

m ay feel the int r insic m ot ivat ion not  to hurt  his custom ers. These indirect  costs m ay depend 

on the decision of other proprietors. The culture in the catering indust ry determ ines how 

violat ion and com pliance are perceived. 

The existence of int r insic mot ivat ion to com ply just if ies both a more deterrent  and a more 

com pliant  enforcem ent  st rategy. I f enforcem ent  is weak or becom es weak, proprietors m ight  

lose their belief in the norm  and no longer subscr ibe to it ,  especially if they observe that  

others can violate the norm  unhindered. Enforcem ent  has to be st r ict  enough so that  

proprietors keep on believing that  the norm  is actually im portant  and should not  be violated.16  

On the other hand, st r ict  enforcem ent  can also be counterproduct ive. I m m ediate 

punishm ent  of every even m inor violat ion m ight  induce proprietors to believe that  they only 

have to com ply because of the sanct ion for violat ion. Sanct ions m ight  crowd out  the int r insic 

m ot ivat ion to com ply and/ or the sanct ion m ay be regarded as a price the propr ietor can pay to 

                                                 
15  A review of norms and possible sanct ions can be found in Posner and Rasmusen (1999) . 
16  See WRR (2003) . 
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buy non-com pliance.17 Therefore it  m ight  be bet ter to forgo a st r ict  enforcem ent  policy of 

im m ediate punishm ent  and instead choose a policy of warnings, negot iat ion and cooperat ion. 

 

Evaluat ing the argum ent  

 

The influence of informal sanct ions in fire safety is very lim ited. Disapproval of proprietors’ 

behavior by customers, neighbors or colleagues is pract ically absent , unless it  actually  results 

in a (great )  disaster. Custom ers lack the inform at ion to m ake their consum pt ion dependent  on 

the level of compliance. Only the reputat ion with the m unicipality is som ewhat  important  

because the municipality is less ready to help a non-com pliant  proprietor if he needs a favor. 

I t  is likely that  the int r insic m ot ivat ion to com ply is of m ore relevance, although this is 

m ore a claim  of enforcem ent  officials and general com m on sense, than an evidence-based 

fact . Anyhow, it  does not  provide sufficient ly indicat ions of how the enforcem ent  policy should 

look like. As discussed above, int r insic m ot ivat ion to com ply requires a balance of a 

com pliance and a deterrence st rategy. I t  seem s that  in the current  situat ion where violat ions 

are t reated m ildly, the enforcem ent  policy signals that  v iolat ion does do relat ively lit t le harm . 

This st im ulates a culture in which non-com pliance is not  regarded as a problem . The lack of 

large norm  subscript ion and thereby feelings of guilt  and regret  quest ions whether proprietors 

really have an int r insic mot ivat ion to comply. To earlier induce com pliance, the balance should 

be shifted towards a more deterrent  st rategy. This will teach the proprietors that  the 

regulat ion should really  be taken seriously. Of course, the enforcement  policy should reckon 

with the possibility of crowding out  of mot ivat ion. This could be solved by first  providing a 

proprietor a warning, but  by st r ict ly enforcing the regulat ion after this warning. Moreover, if  

sanct ions can be m ade high enough, the problem  of crowding out  of int r insic m ot ivat ion is of 

no interest  (Lin and Yang, 2006) . I f the expected formal sanct ion does exceed the direct  costs 

of com pliance, the proprietor will always comply irrespect ive of its moral concerns.  

I rrespect ive of the precise enforcem ent  style, it  is unclear how inspect ion does and should 

create and shape norm s. Does inspect ion direct ly create norm s or does it  create norm s by 

increasing the proport ion of com plying proprietors? Should inspect ions be targeted on 

complying firms, because they have to be confirmed in their  belief in the norms, or on non-

complying firm s, because punishment  leads to guilt  and regret? And what  is the opt im al 

number of inspect ions for norm  form at ion? Why do m oral intent ions to com ply not  survive if 

public inspect ions are reduced? The case of fire safety in horeca establishm ents does not  

answer these quest ions. Nor does the literature provide any further considerat ion of these 

issues. 

 

 

3 .4  I nform al enforcem ent  –  tolerated non- com pliance 

 

A claim  that  can be heard from  alm ost  all enforcem ent  officials is that  im posing sanct ions 

is com plicated. I t  costs a lot  of t im e, effort  and money. The legal requirem ents that  have to be 

fulfilled are st r ict  and high. An official achieves m ore and sooner com pliance by cooperat ion. A 

deterrence st rategy is ineffect ive because it  carr ies the threat  that  the whole budget  is spent  

on expensive legal procedures without  improving fire safety. Therefore the enforcem ent  

                                                 
17  I t  is well-known that  ext r insic rewards m ight  crowd out  int r insic rewards. Recent ly the argum ent  has been 

applied to penalt ies instead of rewards. See Gneezy and Rust ichini (2000)  and Lin and Yang (2006) . 
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officials start  with inform al not ificat ions. Only if it  is really necessary because the proprietor 

rem ains unresponsive, the m unicipality will start  an official enforcem ent  procedure.  

 

The theoret ical defense 

 

I f a sanct ion is imposed, the proprietor can appeal the municipality ’s decision in an 

adm inist rat ive court . The proprietor m ight  contest  a decision successfully by quest ioning the 

facts, the standard or the appropriate sanct ion (Kham bu, 1989;  Malik, 1990;  Heyes, 1994) . 

The higher the sanct ion, the m ore possibilit ies the firm  will use to escape sanct ions. Therefore 

an increase in the expected sanct ion or an increase in the standard, can have an adverse 

effect  on the level of com pliance. This effect  is even st ronger when legal procedures are cost ly 

for the enforcem ent  authority, because the t im e spent  on these procedures can not  be spent  

on detect ing violat ions. I n response the enforcem ent  author ity m ight  be bet ter off by 

enforcing lowered, inform al standards (Kham bu, 1989)  and/ or by first  issuing a warning 

(Nyborg and Telle, 2004;  Fenn and Veljanovski, 1988) . 

Another problem  is that  because sanct ioning is expensive, the threat  of sanct ions is 

incredible (Boadway et  al., 1995;  Baker and Miceli, 2005) . Therefore, at  the suprem e m om ent , 

the m unicipality m ight  be m ore interested in m inim izing current  enforcem ent  costs than in 

deterr ing future non-compliance. I f the threat  of a sanct ion is not  credible, propr ietors know 

that  they can get  away with non-com pliance. Of course, unwillingness to sanct ion m ight  also 

be the result  of a discrepancy between public interests and private interests of enforcem ent  

officials.  

 

Evaluat ing the argum ent  

 

That  enforcem ent  officials are quite afraid that  their decisions do not  withstand the court ’s 

review, is especially a problem of percept ion. Several studies have shown that  there is no 

reason for municipalit ies to be afraid that  judges reverse their decisions because of formal, 

procedural errors. I n some cases the court  even sustained the decision despite form al failures 

by the municipality.18 The fear for judicial review is unfounded as long as m unicipalit ies ‘j ust ’ 

do their job. The fear seem s to stem  from  a lack of judicial expert ise in fire safety 

departments. Most  officials indicate that  they would appreciate a bet ter back-up from  legal 

departm ents or even an own lawyer em ployed. 

Moreover, it  is hard to think up what  m ight  be contested by the propr ietors. I n general the 

standards are quite clear. I f municipalit ies have granted propr ietors t ime to restore 

compliance, they are ent it led to impose sanct ions. The facts will also remain largely 

undisputed. The only violat ion that  is difficult  to establish is the num ber of v isitors as it  is 

difficult  to count  the number of present  people in a crowded bar. But  generally , challenging 

the sanct ion that  is im posed is of no use. 

That  does not  deny that  imposing sanct ions requires t im e and effort  and that  the threat  of 

a sanct ion m ight  therefore be incredible. For exam ple, enforcing the num ber of visitors is 

problem at ic because it  can lead to problem s of public order when people are sent  away from  a 

bar on the st reets. Municipalit ies are unwilling to impose sanct ions if the costs are not  in 

proport ion to the offence, for exam ple when just  one escape- route indicat ion does not  burn. 

The College of Mayor and Alderm an will often give prior ity to other, m ore severe, cases, like 

an environm ental or building offence. The im posit ion of a sanct ion is often executed by a 

                                                 
18  See especially Comm it tee Alders (2001, pp. 265-288)  and Gundelach and Michiels (2003) . 
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different  departm ent  ( the Legal or Building Departm ent ) . I f the fire safety departm ent  finally  

wants to im pose a sanct ion, the file starts at  the bot tom  of the stack of the other departm ent  

and possibly never reaches the top. Moreover, there are some indicat ions that  sanct ioning is 

not  always in the pr ivate interest  of the enforcem ent  officials, like the som et im es poor 

cooperat ion between different  m unicipal departm ents, the dislike of t rouble with a proprietor 

or other m unicipal departm ents and the fact  that  m any inspectors prefer to spend t im e on 

advice rather than on sending ( legal)  let ters. Especially , most  fire safety departments show to 

have m ore interest  in grant ing licenses ( for which fees are collected)  than in enforcing these 

licenses. 

I f proprietors know that  for any reason the enforcem ent  officials m ay postpone or even 

refrain from  the use of sanct ions, they m ight  choose to cont inue to non-com ply as is largely 

observed. Yet  this does not  m ean that  a com pliance st rategy is desirable. On the cont rary, 

social welfare will be im proved if the enforcem ent  officials are forced to pursue a deterrence 

st rategy of st r ict ly im posing sanct ions on every violat ion. 

 

 

3 .5  Cooperat ive enforcem ent  –  flexible com pliance 

 

The enforcem ent  officials say that  enforcem ent  has to be som ewhat  flexible, although 

there are different  opinions on what  this flexibilit y should look like. Som e argue that  the 

pr imary object ive is not  compliance, but  fire safety. They do not  invest igate whether every 

single requirem ent  is precisely obeyed, but  ask ( them selves and the propr ietor) :  is it  f ireproof 

in this bar or restaurant? They negot iate about  the necessary precaut ions to restore 

com pliance, provided that  the fire safety is guaranteed. Others argue that  there should be no 

com prom ise on com pliance with the regulat ion, as this is already a m inim um . But  there is 

flexibilit y in the possibilit ies to restore com pliance. They do negot iate with the proprietor about  

the t im e before he restores com pliance, and whether or not  the propr ietor will benefit  from  

precaut ions beyond com pliance. 

  

The theoret ical defense 

 

I f all potent ially harm ful act ions are unam biguously st ipulated in the law, the regulat ion 

can be enforced to the let ter. A deterrence st rategy with a sufficient ly high expected sanct ion 

will im plem ent  full com pliance. However, in general law is inherent ly incom plete (Pistor and 

Xu, 2003) . Because open-ended norm s are used, it  is not  unambiguously clear which act ions 

will actually be punished. I n response, law can t ry to be highly specific, but  the lawm aker will 

be unable to capture all relevant  act ions.19 As a consequence, law is both under-  and 

overinclusive (Veljanovski, 1984) . This problem m ight  be overcome by grant ing the 

enforcement  officials sufficient  discret ion to specify the law for individual firms and part icular 

situat ions, in licenses and/ or dur ing inspect ions (Pistor and Xu, 2003) . 

However, in general, enforcement  officials have insufficient  informat ion to determ ine the 

first -best  level of precaut ions. Usually there is two-sided uncertainty (Ricket ts and Peacock, 

1996) . Enforcem ent  officials have a bet ter knowledge of the applicable standards than firm s. 

But  firm s have a bet ter knowledge about  their product ion process, which governs the detailed 

                                                 
19  This is different  from  the uncertainty descr ibed before that  proprietors m ight  be ignorant  about  the law or 

perform  m istakes in choosing precaut ions. Here the problem  is that  proprietors (m ight )  know the standards, 

but  that  these standards are only part ially applicable to their  situat ion. 
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applicat ion of regulat ions and which determ ines the costs and possibilit ies to achieve 

com pliance. I n such a situat ion both the enforcem ent  authority and the firm  m ay benefit  if  

they behave m ore cooperat ively, in two ways. 

Ricket ts and Peacock (1996)  argue that  both benefit  if they reveal their  pr ivate 

inform at ion. I f f irm s reveal their inform at ion, this allows the enforcem ent  authority to enforce 

the socially  opt im al level of precaut ions. The firm  benefits if it  im plem ents the required 

precaut ions, because compliance with this (adjusted)  standard will relieve it  from  penalt ies. 

This allows the enforcem ent  authorit y to bargain higher precaut ions, which is beneficial if the 

law is underinclusive. 

Scholz (1991)  argues that  both benefit  from  being flexible. The enforcem ent  officials 

overlook m inor technical v iolat ions (due to overinclusion)  in recognit ion of the firm ’s ext ralegal 

safety efforts to reduce greater hazards not  direct ly addressed in the regulat ions (due to 

underinclusion) . The firm  that  chooses flexible com pliance, can tackle it s worst  health and 

safety hazards with the m ost  efficient  m ethods available rather than spending m oney to 

precisely com ply with every standard. Hence, flexible com pliance produces greater safety at  

fewer costs. I n order to sustain flexibilit y the enforcem ent  officials should choose a t it - for- tat  

st rategy:  m axim al enforcem ent  if a firm  has established a record of m inim al com pliance, and 

flexible enforcem ent  if the firm  has a record of flexible compliance. Under this cooperat ive 

st rategy enforcem ent  is character ized by negot iat ions (Veljanovski, 1984) . The enforcem ent  

officials will t ry to persuade the firm  that  com pliance, somet imes ext ralegal com pliance, is the 

cheapest  act ion in order to achieve the highest  safety gains. The firm  will t ry to persuade the 

officials that  com pliance is infeasible or ext rem ely cost ly in order to m inim ize com pliance 

costs. 

 

Evaluat ing the argum ent  

 

That  fire safety regulat ion is incom plete is self-evident . There are very different  types of 

establishm ents. The regulat ion itself varies from  very detailed requirements to very open-

ended norm s. Part  of this problem is solved by the obligat ion of a license, in which special 

requirem ents can be included. 

I t  is more difficult  to determ ine whether – in general – the regulat ion is more under-  or 

overinclusive. As said, there are two at t itudes at  the enforcem ent  officials. Som e say that  the 

regulat ion is just  a m inim um  to which everyone has to comply. For some proprietors it  is 

necessary to impose even st r icter rules. This fits to the descr ipt ion of the enforcement  policy 

of Ricket ts and Peacock (1996)  where the m unicipality t r ies to achieve as high as possible 

levels of precaut ion. Other enforcem ent  officials speak more in terms of the required level of 

fire safety. They argue that  the basic quest ion is whether it  is fire proof in a bar or restaurant . 

They do not  consider every m inor violat ion im portant . This f its to the descript ion of Scholz 

(1991)  where the m unicipality t r ies to achieve the highest  safety gains. The enforcem ent  

officials have sufficient  discret ion to determ ine the precaut ions propr ietors have to take. But  

cooperat ion is necessary because the enforcem ent  officials lack the inform at ion to determ ine 

and enforce the first -best  levels of precaut ions. The officials say they are only m oderately 

inform ed about  costs of com pliance, but  have an inform at ional advantage on the expected 

dam age and the regulat ion. 

For the proprietor there are three benefit s from  being cooperat ive and choosing 

com pliance before the enforcem ent  officials start  official procedures. (1)  Re- inspect ions 

require t im e and effort  and being cooperat ive im plies less re- inspect ions. (2)  Being 

uncooperat ive im plies that  the fire safety departm ent  chooses st r ict  term s for com pliance, 
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while the fire safety departm ent  m ay allow the flexible proprietor to choose com pliance at  a 

point  that  bet ter suits ( for exam ple that  depends on term s by supplying companies) . (3)  Being 

uncooperat ive m ay im ply that  the m unicipality will also not  be ready to help the proprietor if 

that  is needed. However, what  is not  clear, is when proprietors choose a cooperat ive 

approach. Are they only behaving cooperat ively after inspect ion or also absent  inspect ion 

( throughout  the year)? I  suspect  the form er, because there are m any violat ions found at  first  

inspect ions, because propr ietors are only generally inform ed about  fire safety and have to be 

inform ed over and over again, and because being cooperat ive (uncooperat ive)  is only 

rewarded (punished)  after inspect ion. 

So there are sufficient  argum ents why enforcem ent  benefits from  flexibilit y and 

cooperat ion. However, this does not  im ply that  the current  level of flexibilit y is opt im al. First ,  

cooperat ive enforcem ent  im plies that  the inspectors are flexible for cooperat ive proprietors, 

but  choose st r ict  enforcem ent  against  uncooperat ive propr ietors ( “ t it - for- tat ” ) . Under the 

observed policy uncooperat ive proprietors are able to delay com pliance to a large extent , 

because it  takes a lot  of t im e before official procedures are started. The inspectors should 

im m ediately adopt  a st r ict  enforcem ent  policy if they detect  that  a proprietor is unwilling to 

cooperate. Secondly a cooperat ive enforcem ent  st rategy also includes the threat  that  

enforcem ent  officials abuse their discret ionary powers to m axim ize their own interests and 

apply unjust if ied discrim inat ion between propr ietors. The obligat ion to st r ict ly enforce 

violat ions m ight  lead to a bet ter, although not  first -best , result . I t  is not  obvious that  the 

regulat ion is so incom plete that  st r ict  enforcem ent  produces undesirable results. 

 

 

3 .6  Supplem entary enforcem ent  –  com pliance as ow n responsibility 

 

A final com m ent  of the enforcem ent  officials is that  com pliance is first  of all the 

responsibilit y of the proprietor him self. I nspect ion is only a random  indicat ion. Therefore, they 

argue, they can not  be expected to enforce cont inued com pliance at  all t im es by arbit rar ily  

punishing every violat ion. I t  is bet ter to use inspect ion to persuade the proprietor that  he has 

to guarantee com pliance throughout  the year.  

 

The theoret ical defense 

 

I n itself, an appeal to the own responsibilit y of the proprietor seem s to be a weak 

argum ent . Such an appeal can be made by every enforcem ent  official, for every kind of 

regulat ion. However, in a som ewhat  different  context  there m ight  be a defense of st im ulat ing 

the own responsibilit y of the propr ietor. I n m any situat ions the im portance of public 

enforcem ent  is not  to induce com pliance on it s own, but  to supplem ent  pr ivate enforcem ent . 

As discussed in sect ion 3.1, public enforcement  m ight  be needed as a supplem ent  if the 

proprietor is ignorant  of the (ex-ante)  precaut ions he can take to prevent  dam ages (ex-post ) . 

There are three other relevant  weaknesses of pr ivate enforcem ent . 

First , public enforcement  is needed to reduce the uncertainty about  the levels of due care 

in private lit igat ion claims (Kolstad et  al. , 1990) .20 I f levels of due care are uncertain, 

proprietors will overcom ply ( in order to be sure that  they escape liability)  or – if uncertainty is 

large – undercom ply (because m aking com pliance costs will not  lead to a sufficient ly large 

reduct ion in paying compensat ion) . Under such uncertainty public regulatory standards 

                                                 
20  See also Shavell (1984) . 
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imposed ex-ante m ight  be helpful, at  least  when courts will follow the regulatory standard in a 

predictable way. 

A second – related – problem is that  proprietors are short - sighted and do not  think of the 

long term  due to severe com pet it ion or due to cognit ive const raints (bounded rat ionality) . 

Then a proprietor m ight  underest im ate the sm all probabilit y of a fire and m ight  be unaware of 

the full consequences of liabilit y . I nspect ion m ight  alert  them  to the issue of potent ial liabilit y  

dam ages and therefore prevent  them  from  taking inefficient  precaut ions. 

Finally, deterrence by pr ivate enforcement  may be hindered by for example wealth 

const raints or lit igat ion barr iers for vict im s. Public enforcem ent  m ight  be needed in order to 

deter non-com pliance by wealth const rained firm s, so that  these firm s will at  least  take som e 

precaut ions. Addit ional pr ivate enforcem ent  induces those proprietors that  have sufficient  

assets to take higher precaut ions (Schm itz 2000) . 

 

Evaluat ing the argum ent  

 

Despite no one of the enforcem ent  officials m ent ioned the supplem ental funct ion of public 

enforcem ent , it  m ight  be relevant . Consider the three argum ents discussed. 

I t  is quite well possible that  proprietors are uncertain about  the evaluat ion of their  

behavior by courts, and that  they are not  able to inform  them selves about  this evaluat ion 

against  reasonable costs. The probabilit y of a fire and especially of casualt ies is sm all.  Most  

claim s will be set t led in relat ively int ransparent  ways. Therefore it  m ight  be helpful to impose 

ex-ante regulatory standards that  will determ ine negligence. But  it  is not  im m ediately clear 

which enforcem ent  style is m ost  appropriate for these standards. Enforcing the regulatory 

standard m ight  be characterized m ore by advice than by punishm ent . But  probably (sect ion 

3.1)  public standards can be bet ter communicated by general informat ion cam paigns than by 

inspect ions. Moreover, com m unicat ion about  standards m ight  only be credible if the 

municipality really and effect ively enforces the standards (by a deterrence st rategy) . 

Otherwise the proprietor is able to argue in court  that  he believed that  compliance with the 

standards was not  that  im portant , as the municipality was unwilling to allocate resources to it  

and really take act ion against  violat ions. 

The second problem discussed is that  propr ietors m ight  be cognit ively const rained so that  

they are unable to take opt im al decisions. The interv iews or other data do not  invest igate the 

rat ionality and available informat ion of proprietors. Probably there is not  m uch difference 

between propr ietors and other human beings. I n the per iod after the severe disaster in a bar 

in the municipality Volendam in 2001 (14 casualt ies and over 200 people severely injured) , it  

is observed that  most  propr ietors were aware of potent ial liabilit y claims. When this 

rem em brance vanishes, the awareness also disappears. However, the period after the 

Volendam disaster is precisely the period in which public inspect ion was most  frequent . That  

pat tern does not  fit  the argum ent  that  public enforcem ent  is needed at  t im es when proprietors 

are insufficient ly aware of fire safety. Apparent ly public enforcem ent  suffers from  the sam e 

cognit ive const raints. 

The third reason for supplem entary enforcem ent  does seem  relevant . Claim ing dam ages is 

not  an im portant  problem , but  wealth const raints are present , especially when several people 

are harm ed at  the sam e t im e. The level of assets largely varies between proprietors. Som e 

own several bars and restaurants, while others only rent  the establishm ent . However, it  is 

m ore an argum ent  in favor of a deterrence than a com pliance st rategy. I n order to induce 

those firm s with insufficient  assets to choose (som e)  com pliance, enforcem ent  has to be st r ict ,  
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not  relaxed. Public enforcem ent  is already guaranteeing a m inim al level of com pliance, which 

is not  negot iable. 

 

 

3 .7  Conclusion 

 

I  analyzed different  claim s with respect  to the opt im al enforcem ent  style in the field of fire 

safety regulat ion for bars and restaurants. These claim s often im ply that  a deterrence st rategy 

is ineffect ive. I  discussed that  under certain condit ions a com pliance st rategy can indeed be 

effect ive. The theoret ical (econom ic)  literature ident ifies several of these condit ions. However, 

for the exam ple of enforcing fire safety in bars and restaurants it  can be concluded that  the 

argum ents in favor of a com pliance st rategy are usually not  valid. On the cont rary, m ost  

argum ents im ply that  in the current  situat ion the balance should be shifted towards a more 

deterrent  st rategy. 

 

 

4 .  The desirability of com pliance and deterrence st rategies 

 

The argum ents of the enforcem ent  officials in favor of advice, persuasion and warnings, do 

not  stand alone. The field of fire safety is a classic exam ple of a field in which m ost  scholars 

would defend the use of a com pliance st rategy. So if there are doubts about  com pliance 

st rategies in this field, it  surely urges caut ion in general about  compliance st rategies. 

 

 

4 .1  The debate betw een deterrence and com pliance st rategies 

 

The academ ic (especially non-econom ic)  literature dist inguishes two enforcem ent  styles:  a 

deterrence or penalty st rategy and a (negot iated)  com pliance st rategy.21 Let  m e br iefly 

sum m arize the dist inct ion (see table 1) . The cent ral idea of a deterrence st rategy is that  

t racing offenders and punishing their violat ions deters them  from  com m it t ing a violat ion. I t  

assum es that  the potent ial offender m akes a conscious decision by com paring costs and 

benefits of (non)com pliance. I t  is a punit ive, repressive m ethod that  is aim ed at  achieving 

general deterrence by imposing fear of the consequences of violat ion. Becker (1968)  and m ore 

generally the econom ic m odels and theories are judged to be the m ain defenders of this 

approach. 

This st rategy is often cr it icized. I ndividuals or firms do not  make conscious decisions, but  

comply because of the moral intent ion to do so. Non-com pliance is the result  of either m istake 

or m isinform at ion. A deterrence st rategy st im ulates people to think in term s of costs and 

benefits, reducing moral intent ions and hence compliance. I t  is character ized by ‘going by the 

book’, a detached approach where every detected violat ion is sanct ioned, without  any 

reference to circum stances or m ot ives for non-com pliance and/ or the object ive of the rules. A 

deterrence st rategy is also react ive, hence too late because the harm  has already occurred. 

I m posing penalt ies is only a final possibilit y for restor ing compliance in case negot iat ions 

break down. Enforcem ent  is pr im arily negot iat ion, persuasion and advice instead of 

sanct ioning. 

 

                                                 
21  See the references of note 5, which is of course an inexhaust ive list . 
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I t  should be st ressed that  these st rategies are stereotypes. Most  scholars prom ote a 

com binat ion of the two st rategies. However, there is a clear dist inct ion between the two 

different  st rategies and between those who favor them . 

 

 

4 .2  The rea l difference betw een deterrence and com pliance st rategies 

 

Upon further exam inat ion this dist inct ion is less clear than it  is on first  sight . I t  concerns 

several factors at  the sam e t im e. Therefore the debate about  deterrence and compliance 

st rategies is often confusing and not  helpful to deal with the problem  at  hand. 

Usually a relat ionship is made between rat ionality and deterrence st rategies. I f a firm  

behaves rat ionally , a deterrence st rategy is favorable, while if a firm  is irrat ional a compliance 

st rategy is m ost  effect ive.22 Moreover, rat ional firm s are assum ed to be am oral. However, 

rat ionality does not  exclude m oralit y and is certainly not  rest r icted to profit -m axim izat ion. I  

dem onst rated that  even from  a rat ional choice approach com pliance st rategies do have their  

merits, while a deterrence st rategy m ight  be inappropriate for rat ional firms. 

The dist inct ion between compliance and deterrence st rategies should also not  concern the 

t im ing of enforcem ent :  ex-ante versus ex-post , or proact ive versus repressive. Ex-post  

enforcem ent  is nothing m ore than enforcem ent  after som e dam age has actually occurred 

(harm -based)  while ex-ante is enforcem ent  of standards that  t ry to prevent  dam age (act -

based) .23 There is no direct  relat ionship with the dist inct ion between deterrence and 

compliance st rategies. For exam ple, remedying damage with a com pliance st rategy is ex-post , 

while st r ict ly  enforcing autom obilist  speeding is ex-ante. 

The dist inct ion between a com pliance and a deterrence st rategy should be lim ited to a 

dist inct ion between the enforcem ent  styles. The style describes what  an enforcem ent  official 

will do when he detects a violat ion. A deterrence style is a style in which every violat ion is 

im m ediately punished and the enforcem ent  official bases his decisions solely on his own 

inform at ion. A com pliance sty le is a style in which the enforcem ent  agency m ight  forgo som e 

violat ions ( for som e t im e)  when this induces the firm  to reveal im portant  informat ion 

necessary for enforcem ent . 

 

 

                                                 
22  E.g. Kagan and Scholz (1984) . 
23  Shavell (1993) . 

Table 1    Deterrence versus com pliance st rategies 

 

Deterrence: Com pliance: 

Fear of consequences non-com pliance Moral approval and reject ion 

Cost -benefits, rat ional Spontaneous com pliance 

Com m and-and-cont rol Alternat ive regulat ion 

Punit ive, sanct ioning Bargaining, persuading, advising, inform ing 

Repressive, react ive Pro-act ive 

Crim inal law, governm ent  act ion Confident iality, social cooperat ion 

Generic prevent ion (deterrence)  Fight  causes ( repair )  

Going by the book ( to the let ter of law, 

bureaucrat ic)  

Mot ives and circumstances 

Police-officer Advisor, relief worker 

Ext r insic incent ives I nt r insic incent ives 

Econom ists, Becker Thomas and Hawkins, Braithwaite, Kagan and Scholz 
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4 .3  The object ive of enforcem ent  

 

The enforcem ent  style should not  be confused with the object ive of enforcem ent . From  an 

econom ic perspect ive the social object ive of enforcem ent  is to m inim ize the total costs of 

enforcem ent , i.e. the expected harm  for (potent ial)  vict im s, the costs of com pliance for 

potent ial offenders and the costs of enforcem ent . Enforcem ent  should balance the benefits of 

deterrence ( less harm  but  higher costs of com pliance)  against  the costs of enforcem ent . 

I n regulatory enforcem ent  of firm s m axim izing social welfare m ay include several 

interm ediate (not  m utually exclusive)  enforcem ent  object ives:  (1)  deterrence (signal that  non-

com pliance does not  pay) , (2)  rem ediat ion ( restore com pliance) , (3)  advice ( inform  about  

com pliance) , (4)  educat ion (create voluntary com pliance) , and (5)  com plet ion (supplem ent  

pr ivate enforcem ent ) . A different  quest ion is which enforcem ent  style does achieve an 

object ive the best . As the analysis of the enforcem ent  of the fire safety regulat ion in bars and 

restaurants revealed, arguing that  enforcem ent  is not  aim ed at  deterrence does not  im ply that  

a com pliance st rategy should be adopted. My assert ion is that  there is no relat ionship 

whatsoever between object ives and st rategies. There is no necessary relat ionship between the 

object ive of deterrence and a deterrence st rategy, or between other object ives and a 

compliance st rategy. Each of the object ives can be served by both a deterrence and a 

compliance st rategy. Which one is opt imal, depends on the specific condit ions and can not  be 

stated in general. 

 

 

4 .4  The object ive of deterrence 

 

Under deterrence ( the focus of m ost  econom ic literature)  the object ive is to induce 

com pliance by m aking non-com pliance unat t ract ive. The threat  of sanct ions signals that  non-

compliance does not  pay. I f the object ive is to deter offences, the prim ary enforcem ent  sty le 

is a deterrence st rategy in which offences are im m ediately punished. The deterrent  effect  of 

enforcem ent  relies cr it ically on the expectat ion by potent ial offenders that  a detected offence 

will consistent ly be prosecuted (Fenn and Veljanovski, 1988) . Not  im mediately im posing a 

sanct ion negat ively affects deterrence. Under a com pliance st rategy the firm  is able to delay 

com pliance or to negot iate a smaller level of compliance. 

 

 The failures of deterrence 

 

But  a deterrence st rategy fails to deter ( i)  if regulat ion is too incom plete, or ( ii)  if im posing 

sanct ions is too cost ly, or ( iii)  if the enforcem ent  authority and its officials have insufficient  

interest  in pursuing deterrence. 

Under a deterrence st rategy, the enforcement  authority st r ict ly enforces the legal 

standard. I f law is incomplete, a deterrence st rategy that  legalist ically enforces the legal 

standard to the let ter, does not  induce the first -best  level of precaut ions. Only if the 

enforcem ent  authority is perfect ly inform ed and has sufficient  discret ion, it  is able to 

discrim inate between firms and to induce the first -best  level of precaut ions by st r ict ly 

enforcing this level for each firm .  

A deterrence st rategy may also be in-   or countereffect ive because im posing sanct ions is 

cost ly. I f there is serious underdeterrence a deterrence st rategy leads to high costs, because 

every non-com plying firm  has to be sanct ioned. Then it  can be m ore beneficial to refrain from  

sanct ioning. The costs of sanct ions are not  only the direct  costs of prosecut ing an offence and 



-  18 -  

execut ing a sanct ion, but  also the costs and consequences of convict ing innocent  firm s, of 

running r isk, of contest ing enforcem ent  act ions (sect ion 3.4)  or of crowding out  the int r insic 

mot ivat ion to comply (sect ion 3.3) . A deterrence st rategy is also cost ly if punishing every 

detected violat ion reduces overall deterrence. Som et im es the enforcem ent  authority has to 

balance the effects of an im m ediate penalty on the offence at  hand and the im portance of 

overall deterrence. This is the case if efficient  enforcem ent  is based on past  com pliance24,  so 

that  it  is lax for one group and severe for the other. I f the harm  from  serious offences is 

sufficient ly high, it  is efficient  to tolerate sm all offences in order to deter the m ore ser ious 

ones (m arginal deterrence25) . And self- reported offences have to be punished less severe than 

non- reported offences. I n these cases using a deterrence st rategy against  every violat ion 

m ight  reduce the overall compliance rate. 

Because of these costs of im posing sanct ions a deterrence st rategy m ay im ply that  the 

enforcem ent  author ity is spending m any resources on im posing sanct ions without  actually 

enforcing the desired level of compliance. Note however that  a compliance st rategy is only 

favorable if the enforcem ent  budget  is insufficient  for obtaining full com pliance. I f there is full 

com pliance, there are no costs of im posing sanct ions, including no adverse effects on 

deterrence. When the sanct ion can be m ade arbit rar ily high, a m inim al enforcem ent  budget  

will be sufficient  to enforce full com pliance. I f however the m axim um  penalty is binding, the 

probability of inspect ion should be made sufficient ly large to induce full compliance. I f the 

m arginal enforcem ent  costs are increasing (due to capacity const raints) , social welfare is 

possibly maxim ized by enforcing some part ial instead of full compliance rate (Lando and 

Shavell,  2004) . Moreover the enforcem ent  budget  m ight  be insufficient  to enforce full 

compliance, because there is alm ost  always compet it ion for resources with other public 

program s or with pr ivate interests of the enforcem ent  officials. I f the com binat ion of the 

sanct ion and the enforcem ent  budget  is such that  full com pliance can not  be achieved, 

underdeterrence m ight  be higher under a deterrence st rategy than under a compliance 

st rategy due to the costs of im posing sanct ions. 

The final reason why a deterrence st rategy m ay fail,  is that  enforcem ent  officials are 

insufficient ly interested in pursuing deterrence and in consistent ly sanct ioning every violat ion. 

This m ight  be the result  of credibility problem s. I f the enforcem ent  authority has insufficient  

interest  in deterr ing future offences, it  m ight  not  be inclined to realize enforcem ent  costs. 

Unwillingness to sanct ion m ay also stem  from  a m isalignm ent  between public interests and 

pr ivate interests of the enforcem ent  officials. The officials m ight  be m ore interested in their  

short  term  careers than in deterr ing future offences, or m ight  not  want  to spend sufficient  

t im e on (actual)  enforcem ent . But  enforcem ent  officials should not  necessarily t ry to m axim ize 

social welfare. Dependent  on the available inform at ion and provided that  the enforcem ent  

budget  is efficient ly determ ined and/ or provided that  there is no threat  of overcom pliance, it  

m ay be efficient  that  the enforcem ent  authority t r ies to reduce expected dam age or m axim ize 

com pliance. 

 

Alternat ives to a deterrence st rategy 

 

I f a deterrence st rategy fails to deter, different  enforcem ent  m ethods can be efficient . 

These are:  ( i)  target  enforcem ent , ( ii)  adjust  the standards downwards, and ( iii)  cooperate by 

                                                 
24  Harr ington (1988) , Polinksy and Shavell (1998) , Livernois and McKenna (1999) . 
25  Shavell (1992b) , Mookherjee and Png (1994) . 
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offer ing m utually beneficial deals to the firm . Especially  ( iii)  contains a com pliance style of 

enforcem ent . 

Suppose that  only some part ial com pliance level is achievable. Then it  is opt imal to target  

enforcem ent  on som e subgroup of the populat ion. This will induce the target  group to fully 

comply, while there is no sanct ioning in the non- target  group. Hence the enforcem ent  

authority avoids the costs of imposing sanct ions. The best  target ing schem e is one that  

depends on past  com pliance, for exam ple by issuing warnings. Yet , the pr imary enforcem ent  

style is a deterrence st rategy. The only point  is that  this st rategy m ight  forgo a part  of the 

populat ion or that  the first  enforcem ent  act ion is a m ovem ent  to the target  group instead of a 

direct  penalty. 

I f the legal standard can not  be enforced, it  is generally opt imal if the enforcement  

authority adjusts the standard downwards and enforces som e inform al standard. Again the 

costs of imposing sanct ions are avoided. A part ial com pliance rate is realized by inducing 

every firm  to part ially comply with the standard. This im plies not  a pure deterrence st rategy 

because the enforcem ent  authority should not  legalist ically enforce every breach of the 

standard but  forgo m inor violat ions. However, it  is a deterrence st rategy in enforcing the 

adjusted standard. 

I f due to incomplete law there is large two-sided uncertainty about  the standards and 

about  com pliance m ethods, a cooperat ive, f lexible enforcem ent  style can be efficient . The 

enforcem ent  authority can achieve higher levels of safety against  lower enforcem ent  costs by 

offer ing mutually beneficial deals to the firm . This im plies that  it  requires the firm  to reduce 

the m ost  im portant  safety problem s in exchange of reducing sanct ions for m inor violat ions. 

 

 

4 .5   Opt im al st rategies for  the other object ives 

 

I n a sim ilar way we can analyze whether the object ives other than deterrence are m ost  

efficient ly achieved by a com pliance or a deterrence st rategy. 

 

Rem ediat ion 

 

Rem ediat ion im plies that  enforcem ent  is aimed at  restoring com pliance. For exam ple 

repair ing the technical device that  causes non-compliance or cleaning-up the environmental 

harm  that  was created by som e em ission. 

Only if offences occur purely accidentally ánd enforcem ent  can not  be made dependent  on 

the level of rem ediat ion, im m ediate punishm ent  of violat ions has no m erit  and a st rategy of 

warnings is efficient . I f however it  is possible to sanct ion insufficient  rem ediat ion, a deterrence 

st rategy that  im poses sanct ions dependent  on the level of rem ediat ion is efficient , as this will 

best  induce the firm  to choose remediat ion (given the general condit ions for a deterrence 

st rategy discussed above) . Sim ilar ly if offences also occur deliberately, there is no need for 

lowering deterrence. I t  is hard to think up of any exam ple in which offences are t ruly 

accidental and in which sanct ions can not  be m ade dependent  on the level of rem ediat ion. 

 

Advice 

 

Advice im plies that  the object ive of enforcem ent  is to m ake sure that  the firm  is 

sufficient ly inform ed about  all benefit s and costs of (non)com pliance, the standards that  apply 

and the least  cost  m ethod of com pliance. 
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I f the firm  is able to inform  itself against  reasonable efforts, advice is not  needed. 

I m posing efficient  deterrent  sanct ions provides firms the efficient  incent ive to inform  

them selves. I f the firm  is not  able to do so (especially under technically com plicated 

regulat ion) , advice m ight  be relevant . I f all f irm s lack the same kind of informat ion, general 

inform at ion cam paigns will be sufficient  to inform  them . I f law is (very)  incom plete, so that  an 

individual firm  can not  learn from  others, it  m ight  be efficient  if public inspect ion has advice as 

object ive. This requires a more compliant  st rategy, in which inspect ion is characterized by 

speech, explanat ion and cooperat ion. 

 

Educat ion 

 

Enforcem ent  m ay also have as object ive st im ulat ing norm s and values that  enhance 

com pliance. Public inspect ion m ay be needed to m aintain, st rengthen or even create norm s 

and to realize the costs and benefit s of norm s. 

I f the costs of norm  violat ion are only realized if an offence is detected – which is 

especially t rue for inform al social sanct ions – public inspect ion to detect  offences m ight  be 

necessary. The magnitude of sanct ions may be relat ively sm all, but  it  is generally necessary to 

punish violat ions ( im m ediately) . 

I f the costs of norm  violat ion depend on the level of com pliance in the relevant  populat ion, 

public enforcem ent  by sufficient  deterrence is needed to prevent  that  com pliance and norm  

subscript ion break down. I f norm  form at ion occurs by observing that  non-com pliance is 

punished, a m ore deterrent  enforcem ent  style is appropriate. I f norm s are st im ulated by being 

inspected if in compliance because this signals that  com pliance is im portant  and valued, a 

m ore cooperat ive style, aim ed at  com pliers, is appropr iate. 

Another problem  is that  public enforcement  may dest roy norms, because im posing 

sanct ions crowds out  the int r insic m ot ivat ion to com ply. Then deterrence m ight  fail and 

prevent ing the breakdown of norm s requires a com pliance st rategy. 

 

Com plet ion 

 

Another object ive of public enforcem ent  is to supplem ent  pr ivate enforcem ent . There are 

several reasons for this supplementary funct ion. First , public enforcem ent  m ight  be used to 

provide the proprietor inform at ion he needs in order to take efficient  precaut ions. Especially , 

public enforcem ent  is needed to reduce the uncertainty about  the levels of due care in pr ivate 

lit igat ion claims. Moreover, public enforcem ent  is needed because proprietors are not  ( fully)  

aware of the existence and consequences of pr ivate enforcem ent  because it  suffers from  

cognit ive lim itat ions. Here, public enforcem ent  has the object ive of advice, as specified above. 

I n addit ion, inform at ion about  standards m ight  only be credible if the public standard is 

actually enforced. So, in general, public enforcem ent  should apply a deterrence st rategy. 

Finally, public enforcem ent  m ight  be used to create deterrence for those cases where 

private enforcem ent  fails to deter efficient ly. Deterrence by pr ivate enforcem ent  m ay be 

hindered by for example wealth const raints or lit igat ion barr iers for vict im s. Here, public 

enforcem ent  has the object ive of deterrence. I n general a st r ict  enforcement  policy is needed 

to induce the pr ivately underdeterred firm s to take precaut ions. 
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4 .5   Conclusion on deterrence and com pliance st rategies 

 

I  argue that  the major difference between a deterrence and a com pliance st rategy is 

between the enforcem ent  style that  describes the react ion to a detected violat ion. There is no 

general relat ionship between object ives of enforcem ent  or firm s’ character ist ics and the 

opt im al enforcem ent  style. Assum ed that  firm s are rat ional, each possible enforcem ent  

object ive m ight  be achieved by both a deterrence and a compliance st rategy. But  in general 

the scope for compliance st rategies seem s to be small and rest r icted to some specific 

situat ions in which enforcement  author it ies have small powers and lit t le inform at ion. I n 

general, welfare will increase m ore by increasing these powers (provided that  discret ion can 

be cont rolled)  than by using a compliance st rategy.  

The com m ents on the econom ic m odel are often relevant . As econom ists have 

acknowledged to a more or lesser degree, people are moral individuals who not  only care 

about  m onetary costs and benefits and who are not  perfect ly inform ed. However, the crit ics 

are wrong, in as far as they argue that  these are sufficient  argum ents for a com pliance 

st rategy. On the cont rary, often a deterrence st rategy is bet ter able to cope with moral 

intent ions to comply or with im perfect  informat ion. Most  arguments in favor of a compliance 

are especially argum ents why a deterrence st rategy fails. However, the quest ion should be 

whether a com pliance st rategy would really do bet ter. The opt im al enforcem ent  policy should 

balance the failures of a deterrence and a compliance st rategy. 

The m istake of linking econom ics to deterrence st rategies stem s from  a m isunderstanding 

of what  econom ics is about . Deterrence is not  the object ive of econom ic m odels of 

enforcem ent . From  an econom ic perspect ive the social object ive of enforcem ent  is to balance 

the benefits of deterrence against  the costs of enforcem ent . Deterrence, let  alone m axim al 

deterrence, is not  the object ive of opt im al econom ic policy. 

 

 

5 . Conclusion 

 

The m ajor quest ion of this paper is whether the econom ic m odel of law enforcem ent  is 

applicable to the field of adm inist rat ive enforcem ent  where enforcem ent  is pr im arily  

character ized by advice, persuasion and warnings instead of imposing fines and imprisonment . 

The analysis showed that  the econom ic analysis provides m any building stones for explaining 

these policies. However, the different  stones are rather isolated and often apply to rather 

specific circumstances. As a consequence there is no coherent  theory on the desirability of 

adm inist rat ive enforcem ent  policies26,  and especially not  on its desirability and effects in 

pract ice. I  studied the enforcement  of the fire safety in bars and restaurants in the 

Netherlands. This is a classic exam ple of a field in which adm inist rat ive enforcem ent  and a 

compliance st rategy are defended. Yet  it  was concluded that  most  arguments in favor of 

advice, persuasion and warnings are inadequate. I n the current  situat ion social welfare would 

benefit  from  a shift  towards a m ore deterrent  enforcem ent  st rategy. Of course, this conclusion 

only applies to this specific field. But , as it  is such a classic exam ple, doubts on a com pliance 

st rategy in this field, urges caut ion in general about  a compliance st rategy. 

I f a compliance st rategy is only efficient  in rather specific circumstances, the quest ion that  

rem ains is why the use of adm inist rat ive enforcem ent  is so widespread. Especially in the 

                                                 
26  See the small at tent ion for adm inist rat ive law in general and adm inist rat ive law enforcem ent  in part icular  in 

the encyclopedic works in law and econom ics. 
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enforcem ent  of regulatory cr im e by firm s, com pliance st rategies are often observed, also when 

fines are available. I n theory it  can not  be argued whether this is efficient  or inefficient . This 

requires more field studies as the one discussed here. For that , it  is im portant  to invest  in data 

collect ion. Given the current  lack of suitable quant itat ive databases qualitat ive research is an 

indispensable tool for analyzing enforcem ent  policies. 
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