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ABSTRACT

Generative AI systems can materially reduce the cost and time required to produce marketing assets, naming

candidates, and symbolic content, which may shift competitive advantage away from the production of

symbolic artefacts and towards the legal and institutional control points that govern brand identity. Building on

this premise, the paper proposes “Digital Land Rent” as a heuristic for the economic returns that can accrue

to trademark proprietors when commercially salient signifiers are scarce in legal terms, even if replicable in

linguistic or design terms. Using a Decoupling framework, it analyses an “Owner-First” pattern in which a

trademark and its supporting narrative and provenance are developed prior to product-market operation and

may later be licensed or transferred to an operator. Comparative discussion draws on the role of specification

breadth and applicant intent in bad-faith challenges (including recent UK authority) and emerging bank

practice that incorporates IP valuation into lending decisions. In the UK context, recent legislation — the

Property (Digital Assets etc) Act 2025 (c. 29) — clarifies that certain digital things are not excluded from being

objects of personal property rights solely because they fall outside the traditional possession/action binary,

lending contextual support to the paper's property framing. The argument is offered as a contribution to

law-and-economics debates on intangible capital, trademark scope, and valuation under conditions of

expanding AI-assisted production. The Nice Classification system and the Madrid System (now covering 132

countries and more than 80% of global trade) provide the administrative and procedural infrastructure within

which the framework operates.
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1. Introduction

The dominant paradigm in brand equity theory holds that brand value is constituted through sustained

commercial deployment. Awareness, associations, perceived quality, and loyalty accumulate through

market presence over time (Aaker, 1991; Keller, 1993). On this view, a brand asset without a

commercial history is not an asset at all — it is a filing fee and a certificate. This research challenges

that view on both theoretical and empirical grounds.

Three structural forces have converged globally to render the existing framework empirically

inadequate. First, generative AI can materially reduce the cost and time of producing many categories

of marketing and symbolic content, although the magnitude varies by sector and workflow (McKinsey

Global Institute, 2023). Second, IP-backed lending has entered mainstream banking infrastructure
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internationally: in the United Kingdom, NatWest launched an IP-based lending product in January 2024

with reported lending in the range of £250k to £10m, supported by third-party IP valuation; equivalent

products operate across the United States, European Union, and major Asian markets. Third, legislative

frameworks are catching up with commercial reality: the Property (Digital Assets etc) Act 2025 (c. 29) in

the UK clarifies that certain digital things are not excluded from being objects of personal property rights

solely because they fall outside the traditional possession/action binary, lending contextual support to

the paper's property framing.

These shifts describe a market in which the legally protected brand identifier — the registered

trademark — is becoming an increasingly independent asset class across jurisdictions operating under

the Nice Classification system. The existing brand equity literature does not adequately theorise this

development. This paper provides a theoretical foundation.

The paper proceeds as follows. Section 2 reviews existing literature. Section 3 develops the Digital

Land Rent framework. Section 4 formalises the Supply Paradox. Section 5 presents the Owner-First

model and the Clean Asset Paradox. Section 6 addresses global regulatory context. Section 7 provides

empirical grounding. Section 8 addresses limitations. Section 9 concludes.

2. Literature Review and Theoretical Gap

2.1 Brand Equity Theory

The foundational brand equity frameworks of Aaker (1991) and Keller (1993) share a common

assumption: brand value is an accumulated byproduct of commercial activity. Aaker's five-dimensional

model presupposes prior market presence. Keller's Customer-Based Brand Equity model similarly treats

brand knowledge — a function of consumer exposure and experience — as the primary driver of value.

Both frameworks were developed for a world in which brand and product were substantially inseparable.

The idea of a brand with no product, no commercial history, and no consumer exposure nonetheless

possessing significant and immediately realisable value lay outside the conceptual scope of both

models.

This research develops a Decoupling framework in which the legal signifier is treated as a modular and

transferable asset, capable of existing independently of the underlying product lifecycle. Brand equity is

not solely the result of market activity but may also be constituted through legal enforceability and

narrative positioning — within the constraints of each jurisdiction's intent, use, and bad-faith doctrines.

2.2 Trademark Economics

The economics literature on trademarks addresses the value of established marks with commercial

histories. Landes and Posner (1987) established the economic rationale for trademark protection as a

mechanism for reducing consumer search costs and incentivising quality investment — a framework

applicable across the member states of the Paris Convention. Subsequent work on trademark licensing

(Mendonca et al., 2004) and valuation (Conner, 1991) extended this to cover commercial deployment of

established marks. What the literature does not address is the pre-commercial trademark asset: a

registered mark with no trading history, no licensees, no consumer associations, and no operational

history that nonetheless commands significant institutional acquisition value in practice.

2.3 Intangible Capital Research

Haskel and Westlake (2017) documented the sustained global shift from tangible to intangible capital

formation. Their identification of four distinctive properties of intangible assets — scalability,

sunkenness, spillovers, and synergies — provides a framework for understanding why trademark assets

behave differently from physical assets. The scalability property is particularly relevant: a trademark,
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once established, may be deployed across multiple licensees, territories, and categories simultaneously

without diminution of the underlying right.

2.4 Information Economics

Shapiro and Varian (1999) established that in markets characterised by near-zero marginal reproduction

costs, value migrates from the information itself to the control points that govern access to it. Their

analysis, developed primarily in relation to digital content and software, applies with increasing force to

any market where AI has reduced production costs — a trend evident across many major economies as

of 2026. The application of this principle to trademark assets constitutes the Supply Paradox formalised

in Section 4.

3. Digital Land Rent: The Theoretical Framework

3.1 The Ricardian Parallel

Ricardo's theory of differential rent holds that land derives value not from the labour invested in it but

from its relative scarcity and differential productivity. The owner earns a rent by virtue of exclusion:

others must either pay to access that land or use inferior alternatives. The concept of Digital Land Rent

is introduced here as a heuristic describing the economic returns associated with legally enforceable

exclusivity over a commercially salient identifier, where the “scarcity” is produced by registrability,

territoriality, and enforceability rather than by physical finitude. The analogy is strongest when framed as

a structural parallel — exclusive control over a scarce legal position — rather than a strict equivalence

to land economics.

A registered trade mark typically confers clearer statutory exclusivity, but unregistered rights may also

be enforceable in some systems: in the UK, the Trade Marks Act 1994 (s. 2(2)) explicitly preserves

passing off; in the US, trademark rights fundamentally arise from use, and use-based rights may be

enforceable independently of registration. The Paris Convention governs national treatment and priority

but does not make rights automatically enforceable across signatory states without domestic law and

territorial scope.

3.2 Constructed Versus Physical Scarcity

The principal theoretical objection is that land scarcity is physical and absolute while trademark scarcity

is legally constructed. This objection, while formally correct, does not undermine the analytical parallel.

Constructed scarcity operates robustly as a value mechanism in other contexts — currency, spectrum

licences, and carbon credits all derive their value from legally constructed scarcity enforced by state

authority. Trademark registers globally, structured through the Nice Classification as an administrative

taxonomy (WIPO, Nice Agreement, 1957), constitute stable and publicly searchable frameworks backed

by the enforcement apparatus of their respective states. Note that the legal scope of protection turns on

the particular specification, use, and confusion or dilution tests rather than class labels alone (EUIPO

Guidelines, 2023). The Digital Land Rent framework should be understood as a structural heuristic

rather than a precise economic equivalence.

3.3 The Semantic Space as Unit of Analysis

The unit of analysis is the semantic space: the specific combination of name, specification, and territory

that a trademark occupies on a national or international register. The rent generated by that position is a

function of the commercial demand for access to it — shaped by the name's cultural resonance,

heritage provenance, category relevance, and the strategic need of the most motivated potential

acquirer in any market.
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4. The Supply Paradox: AI Abundance and Trademark Value

4.1 The AI Production Effect

Generative AI can materially reduce the cost and time of producing many categories of marketing and

symbolic content, although the magnitude varies by sector and workflow (McKinsey Global Institute,

2023). The cost of creating a brand identity that previously required weeks of agency engagement may

now be substantially reduced. This decouples the cost of brand creation from the value of brand

ownership to an extent not previously observed.

4.2 The Paradox Stated

As AI expands the supply of producible symbolic content, a supply-side paradox may emerge:

abundance at the commodity layer appears to shift scarcity toward legally protected points of market

access. Trademarks may therefore function as finite gateways to consumer attention, with their relative

value increasing as the underlying outputs they represent become more easily replicable. Following

Shapiro and Varian (1999), in markets characterised by near-zero marginal reproduction costs, value

tends to migrate from the producible to the legally protected.

“When everything may be produced cheaply, the scarce thing becomes what cannot be

replicated — the legally protected identifier.”

4.3 Market Evidence

Digital asset marketplace data provides preliminary empirical support across multiple markets.

Platforms trading unprotected brand name assets — domain-only listings with no trademark protection

— operate globally with average transaction values that appear significantly below those for

trademark-backed equivalents in the same categories. The differential is more consistently explained by

legal enforceability than by production cost, since both asset types are created at broadly comparable

cost. This observation requires more systematic empirical testing across asset classes and jurisdictions

before strong conclusions can be drawn.

5. The Owner-First Model and the Clean Asset Paradox

5.1 The Decoupling Framework

The Owner-First model proposes a structural decoupling of brand from product. The legal identity — the

trademark — is treated as a modular, transferable asset class that may be created, developed, and

transacted independently of any product lifecycle across any jurisdiction where trademark registration is

available. It does not deny that goodwill and use matter; rather, it isolates the legal asset as a

transferable component that can be developed before or independently of market operation, within the

constraints of each jurisdiction's intent, use, and bad-faith doctrines. Brand equity is constituted through

three pre-commercial mechanisms: legal enforceability, narrative coherence, and provenance

documentation. The Owner-First designation reflects the inversion of the traditional sequence: legal

ownership precedes and enables commercial activity.

5.2 The Clean Asset Paradox

A further proposition, termed the Clean Asset Paradox, emerges from practitioner observation and is

offered here as a hypothesis requiring empirical validation. Contrary to conventional asset valuation

methodology, pre-activation trademark assets may, under certain conditions, command higher

institutional value than partially activated equivalents. This may be explained by the preference of

institutional acquirers for optionality: a clean, unencumbered asset presents fewer strategic constraints

and allows the acquirer to define initial commercial deployment on their own terms. Every commercial
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decision made by the prior holder — the first licensee signed, the first product category launched, the

first market entered — represents a strategic constraint imposed on the acquirer without their consent.

As currently framed, this should be positioned as a plausible mechanism that requires empirical

validation — for example, by comparing transaction prices while controlling for class coverage,

jurisdiction, and enforced restrictions.

“Zero current revenue may not be a weakness. In some acquisition contexts, it may

preserve optionality — and optionality has value.”

5.3 The Valuation Bifurcation

The Clean Asset Paradox generates a hypothesis of fundamental bifurcation in trademark asset

valuation methodology. The first valuation type is the clean IP acquisition: the acquirer purchases the

trademark, brand rights, domain infrastructure, and provenance documentation with no revenue history

or operational obligations. Value is based on commercial potential — scarcity, provenance, category

relevance, and the strategic need of the most motivated potential acquirer. The buyer pays for

optionality. The second valuation type is the EBITDA-based acquisition, where value is calculated as a

multiple of earnings. Once an asset generates its first licensing income it may transition from the first

type to the second — potentially changing the buyer pool, the transaction structure, and the price

discovery mechanism. This bifurcation hypothesis requires empirical testing across a range of

transaction types and jurisdictions.

6. Global Regulatory Context and Risk Framework

6.1 The Origin Function and Its Evolution

Traditional trademark law is grounded in the origin function: the principle that a mark tells the consumer

who made the product, thereby ensuring quality and reducing search costs (Landes and Posner, 1987).

The Owner-First model operates in apparent tension with this principle since the trademark holder may

have no intention of manufacturing anything. This tension is less acute than it may appear. Global

commercial practice has already substantially eroded the origin function at the institutional level: major

brand licensing programmes worldwide routinely separate trademark ownership from manufacturing.

The Owner-First model extends the same decoupling principle to a pre-commercial stage.

6.2 Intent, Use, and Bad Faith Across Jurisdictions

Intent and use constraints vary meaningfully by jurisdiction. UK and US systems embed intent-to-use

concepts at filing (albeit differently), while EU law relies more heavily on post-registration non-use

revocation and bad-faith doctrine. In SkyKick UK Ltd v Sky Ltd [2024] UKSC 36, the Court supported

partial invalidity findings where very broad specifications were filed without a genuine intention to use

across their breadth, framing the issue through bad faith. Under USPTO practice, ITU applications

require a bona fide intention to use in commerce. Under EU law, bad-faith challenges and non-use

revocation provide analogous constraints. The Owner-First model has a clear commercial intent at the

point of filing — the intent to build and transfer the asset — which constitutes a plausible prospect of

commercial use, since use is by the eventual buyer rather than the original filer. Whether this satisfies

the intent requirement in specific jurisdictions is a doctrinal question that practitioners must assess case

by case.

6.3 Non-Use Exposure

Non-use exposure is structured differently across jurisdictions. EU and UK revocation is typically keyed

to a continuous five-year period of non-use, whereas US law treats three years' nonuse as prima facie
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evidence of abandonment, alongside separate post-registration maintenance requirements. Operators

building pre-commercial trademark portfolios must maintain awareness of jurisdiction-specific

thresholds and ensure that assets are sold, licensed, or put to demonstrable use within the relevant

window.

6.4 The Regulatory Fee-Funding Observation

A structural observation of potential significance for regulatory risk assessment: major trademark offices

rely heavily on fee income from filings, oppositions, and renewals. In the UK, UKIPO is explicitly

constituted as a self-funding trading fund. USPTO similarly recovers costs through fees; EUIPO is

widely characterised as self-financing. Whether this creates a structural alignment between filing volume

and institutional incentives should be presented as a hypothesis rather than a conclusion — the

relationship between fee dependence and regulatory posture has not been empirically tested in the

literature and warrants further investigation.

7. Empirical Grounding

The disputes discussed below provide salient illustrative cases of how trademark scope and priority can

create bargaining leverage; they should not be treated as representative evidence without a broader

sample.

7.1 Apple Inc. v. Gradiente/IGB — Brazil

In Brazil, Gradiente/IGB secured registration for “Gradiente iPhone” (filed 2000; granted 2008).

Subsequent disputes — now including STF proceedings (ARE 1266095) — have explored whether

Apple may use “iPhone” in Brazil and whether Gradiente's mark is limited to the composite form.

Reporting consistently describes a “shared use with restrictions” position articulated in 2023, though

proceedings remain ongoing and the matter should not be presented as finally resolved. The dispute

illustrates how a registration secured at standard cost created substantial bargaining leverage against

one of the most commercially valuable consumer brands in history.

7.2 Apple Inc. v. Proview Technology — China

Apple ultimately paid $60m in 2012 to resolve the mainland China “iPad” trademark dispute

(Guangdong Higher People's Court, 2012). The earlier $55,000 figure relates to Apple's acquisition of

rights via Proview's Taiwan affiliate, which Proview Shenzhen then contested, arguing that the Taiwan

transaction did not transfer mainland rights. The gap between the initial acquisition cost and the

eventual settlement is consistent with the Digital Land Rent framework — though the specific facts

involved contested ownership chains rather than straightforward pre-commercial asset building.

7.3 Institutional Validation

BBB/IPO analysis of EFG-backed loans reports lower default and loss rates among firms with registered

IPRs in the matched dataset: approximately 10% default rate for firms with any IPR compared with 16%

for the total EFG portfolio (British Business Bank and UK IPO, 2018). This is consistent with the “38%

lower probability of default” phrasing used in broader discussions of this data, though the figures reflect

a specific dataset and should not be generalised without reference to the original methodology.

NatWest's IP-based lending product, launched January 2024, reported lending in the range of £250k to

£10m supported by third-party IP valuation — the collateral focus is IP and intangibles broadly rather

than trademarks alone.

7.4 Practitioner Case Studies
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The VARRO and Marlowe case studies, documented in Hidden Brand Gold (Redshaw, 2026a), provide

practitioner-level demonstrations of the model at the concept brand tier. VARRO is a premium

supplement brand built using AI-assisted naming, trademark filing across two classes, domain

registration, and a professional brand deck. Total investment: approximately £277 at 2026 filing rates.

Positioned for Amazon private label and DTC founder buyers globally, the asset commanded a price in

the tens of thousands of pounds. The competitive framework underlying the Owner-First model —

including the strategic discipline of treating brand ownership as a game of position, prior registration,

and asymmetric leverage — is developed further in The Trademark Game (Redshaw, 2026b). These

case studies are presented as demonstrations of a replicable methodology with realistic costs and

outcomes. They provide proof of concept at the individual asset level and do not constitute statistically

significant evidence of portfolio-level returns across independent operators.

8. Limitations and Future Research Agenda

This research establishes a theoretical framework supported by practitioner-led case studies and

illustrative instances of IP arbitrage across multiple jurisdictions. It does not incorporate longitudinal,

large-sample empirical data across multiple independent operators in multiple markets. This reflects the

early-stage nature of the field. The Supply Paradox argument is directionally supported by existing

research but has not been formally tested in the trademark context across markets. The Clean Asset

Paradox is a hypothesis grounded in practitioner observation that requires empirical validation through

statistically significant samples of IP acquisition transactions. Future research should address:

cross-jurisdictional longitudinal tracking of trademark asset valuations; empirical testing of the Clean

Asset Premium; cross-jurisdictional analysis of the Supply Paradox in markets with differing AI adoption

rates; development of a global IP Leverage Index as a practitioner valuation instrument; and analysis of

the regulatory fee-funding alignment hypothesis across multiple trademark offices.

9. Conclusion

This paper has argued that the trademark-backed brand asset may be understood through the heuristic

of Digital Land Rent: an economic return derived from legally enforceable exclusion over a commercially

salient identifier, applicable wherever trademark law functions. The Supply Paradox formalises the

structural consequence of AI-driven production cost reduction as a global phenomenon. The

Owner-First model identifies a pattern in brand equity formation that existing theory does not adequately

address. The Clean Asset Paradox proposes that pre-activation assets may, under certain conditions,

command higher institutional value than partially activated equivalents — a hypothesis that warrants

systematic empirical investigation.

The Brazil and China Apple disputes illustrate how trademark scope and priority can create significant

bargaining leverage; they are offered as illustrative cases rather than representative evidence. The gap

in the existing literature is real and global. The theoretical framework to address it is developed here.

The empirical validation agenda is clear.

“Who has the best brand. Who has the best story. Who legally owns it. And then — who

has the power to buy it and capitalise on it.”
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