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Second Thoughts on the Second Amendment to the U.S. Constitution: 

Exploring Original Intent and Textual Construction 

Farley Grubb1 

Abstract 

A prominent interpretation of the Second Amendment to the U.S. Constitution uses 

original meaning, strict construction, and textualism. The Amendment’s words mean 

exactly what they say, which was the original intent of the founding fathers as they fit 

them into the strict construction of the Constitution as drafted in 1787. The current 

conclusion taken from this approach is that the Second Amendment prohibits gun control 

laws at all legislative levels. Understanding this approach involves grammatical and 

historical issues that require interdisciplinary analysis. I show that when historically, 

grammatically, and analytically deconstructed the conclusion is the opposite of that 

currently propounded. 

 

1. INTRODUCTION 

The Second Amendment: “A well regulated Militia, being necessary to the security of a 

free State, the right of the people to keep and bear Arms, shall not be infringed.” 
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A prominent approach to interpreting the Second Amendment to the U.S. Constitution 

uses original intent, strict construction, and textualism. Typically, these three concepts are 

wedded together into one integrated approach. The basic idea is that the words in the amendment 

mean exactly what they say, i.e., textualism and original meaning, which was the intent of the 

founding fathers as they fit them into the strict construction of the Constitution as drafted in 

1787. The current conclusion taken from this approach is when the Second Amendment says 

“the right of the people to keep and bear Arms, shall not be infringed” the founders intended 

those words to constitutionally prohibit gun control laws at all legislative levels. I deconstruct 

this approach along all conceivable margins and show that on every margin it supports the 

opposite conclusion.  

I am not writing a legal brief, nor will I recount past legal cases, court precedents, and 

judicial arguments. The concepts of “original intent” and “original meaning” are inherently 

historical and so requires an interdisciplinary historical approach to fully deconstruct their 

purpose. Understanding original intent and original meaning requires understanding the words as 

used at the time they were used and the purpose for using those words at the time they were used. 

Thus, subsequent court cases, precedents, and arguments are not relevant to the analysis here. 

This study is about the depth and breadth of argumentation and logical inference that can be 

pulled from original sources and not about recounting the subsequent cases and opinions of 

others. I will wed the history, political history, economic and financial history, logic, and 

linguistics (grammar and syntax) of the late colonial and early republic era into one integrated 

analysis of what the founders’ original intent was, and what the original meaning of the words in 

the Second Amendment were, at the time it was drafted.  
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2. TEXTUALISM 

Textualism is addressed first as it is needed to put the subsequent analysis of original 

intent and strict construction in proper perspective. I will analyze several linguistic parts of the 

Second Amendment, namely word context, punctuation, lead clauses, capitalizations, clause 

sequence, and word selection. A pure textual interpretation of the Second Amendment is to assert 

that it simply means what is says when it says, “the right of the people to keep and bear Arms, 

shall not be infringed.” This assertion is often used to conclude that almost all gun control laws 

are per se unconstitutional. End of story; no further discussion or deliberation is needed. Or is it? 

 Now let us do a pure textual thought experiment. Behind a vail of ignorance when all we 

know are the words, like we are extra-terrestrial aliens who just came down to earth and learned 

English—how can we understand the above quoted phrase? Well, “arms” are defined as 

appendages of mammals that exude just below the head. So, the above phrase means that people 

have a right to keep and display mammal appendages. It is about taxidermy. Why does not 

matter. Remember, we are extra-terrestrial alien textualists and know nothing about culture or 

context, we just know words.  

Now you can say that this is a silly discussion. But that is exactly the point. You cannot 

be a pure textualist. By thinking that “Arms” in the Second Amendment means weapons and not 

mammal appendages you are bringing in context from outside the words quoted above. The 

context that signals weapons versus mammal appendages for the term “Arms” is the opening two 

clauses of the Second Amendment where the words “Militia” and “security” are used. Thus, as a 

pure textualist you cannot ignore the word “Militia,” else you are back to mammal appendages.  

2.1. Textualism: Punctuation 

Let us consider textualism another way, namely by looking at grammatical structure 
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regarding punctuation. Each one of the first 10 amendments to the U.S. Constitution—called the 

Bills of Rights ratified 15 December 1791—is a single sentence consisting of several clauses 

separated either by commas or semicolons. Whether to use a comma or a semicolon to separate 

clauses was not done randomly. To assert otherwise is to not be a textualist. The clause following 

a comma materially pertains to the immediately prior clause. The clause following a semicolon 

has a disconnection and some major independence from the prior clause. 

For example, the First Amendment has six clauses. It reads: 

 

Congress shall make no law respecting an establishment of religion, or prohibiting the 

free exercise thereof; or abridge the freedom of speech, or of the press; or the right of the 

people peaceably to assemble, and to petition the Government for a redress of grievances. 

 

The six clauses are separated in order by a comma, a semicolon, a comma, a semicolon, and a 

comma. The comma separating the first and second clause implies that “free exercise” is in 

reference to “religion” in the prior clause. The use of a semicolon to separate the third clause 

from the second clause implies that this clause is not just about “freedom of speech, or of the 

press” with regards to the exercise of religion but is a broader right Congress cannot abridge. 

Likewise, the semicolon that separates the fourth and fifth clauses indicates that the right of 

assembly is not just to exercise religion, free speech, or a free press. Finally, the comma 

separating the last two clauses indicates that these two clauses are connected in that petitioning 

the government is part of the right of assembly and not just part of the free exercise of religion or 

speech or the press.  

  We can see the same comma versus semicolon structural usage in the Fifth Amendment, 

which reads:  

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 

presentment or indictment of a Grand Jury, except in cases arising in the land or naval 

forces, or in the Militia, when in actual service in time of War or public danger; nor shall 

any person be subject for the same offence to be twice put in jeopardy of life and limb, 
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nor shall be compelled in any criminal case to be witness against himself, nor be deprived 

of life, liberty, or property, without due process of law; nor shall private property be 

taken for public use without just compensation. 

 

The last clause that prevents private property from being taken for public use without just 

compensation is separated from the prior clauses by a semicolon. That indicates that this last 

clause’s restriction does not just apply to cases involving capital offenses and criminal cases. The 

first through sixth clauses are all separated by commas. The first six clauses are thus all 

intertwined. Clauses four through six are exceptions to clauses one through three and make no 

sense as independent clauses and so are not separated by a semicolon from those earlier clauses. 

 The importance of this analysis is that the clauses in the Second Amendment are all 

separated by commas. No semicolons appear. Thus, the four clauses in the Second Amendment 

depend on each other to some degree. You cannot interpret one clause as independent from the 

others. Thus, the phrase “well regulated Militia” cannot be ignored and dispensed with when 

interpreting the meaning of the clauses “the right of the people to keep and bear Arms, shall not 

be infringed.” To do otherwise, is to not be a textualist. 

2.2. Textualism: Qualifying Lead Clauses 

 Let us consider textualism another way, namely by looking at grammatical structure 

regarding irrelevant preambles. Did the Bill of Right have opening phrases for each amendment 

that were just throwaway preambles that can be ignored? The answer is no. None of them have 

such. Three of them have restricting or qualifying opening clauses. The Sixth Amendment’s 

opening clause says “In all criminal prosecutions,…” This clause qualifies which cases are 

subject to trial and the trial conditions that follow in the Sixth Amendment. Without that opening 

clause, the rest of the Sixth Amendment might apply to all sorts of trials such as civil lawsuits.  

 Likewise, the Seventh Amendment’s opening two clauses say “In Suits at common law, 
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where the value in controversy shall exceed twenty dollars,…” Again, these opening clauses 

qualify what is covered in the trial conditions that follow in the Seventh Amendment. Without 

these opening clauses, the rest of the Seventh Amendment might apply to all sorts of trials, not 

just involving suits at common law. The opening clauses are key restrictive or qualifying 

conditions that cannot be discarded. To do otherwise means you are not a textualist. 

 The third one of the Bill of Rights that has opening clauses like the Sixth and Seventh 

Amendments is the Second Amendment. The Second Amendment’s first two clauses say “A well 

regulated Militia, being necessary to the security of a free State,…” To many, these two clauses 

seem irrelevant boilerplate to the rest of the Second Amendment. But if we are textualist in our 

interpretation of the Constitution, then like in the Sixth and Seventh Amendments, these opening 

clauses serve a qualifying or restrictive reference to what is to follow in the rest of the 

amendment. The terms “well regulated Militia” and “security of a free State” cannot be ignored 

or discarded in a textualist interpretation.     

2.3. Textualism: Capitalizations 

 Let us consider textualism another way, namely by looking at grammatical structure 

regarding capitalizations. Each of the first 10 amendments to the U.S. Constitution is a single 

sentence with the first word of that sentence capitalized. The Bill of Rights also capitalizes other 

words in the interior of sentences that would not be capitalized in normal writing. These words 

are as follows: Government, Militia, State, Arms, Soldier, Owner, Warrants, Oath, Grand Jury, 

War, Suits, Court, United States, Constitution, and States. All are nouns. Their capitalization 

indicates that they are proper nouns (naming specific things) and not common or generic nouns. 

Thus, in the First Amendment, the capitalized word “Government” is clearly referring to the 

government of the United States, and not just to some generic government like my government 
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over my children or the government of Canada.        

 Likewise, when the capitalized terms “State” and “States” are used in the Sixth and Tenth 

Amendments, the founders are clearly referring to the individual states, in a proper noun way, 

that make up the United States, namely New Jersey, Virginia, and so on, and not to some generic 

political entity. The Second Amendment also capitalizes the word “State.” Consistent with the 

Sixth and Tenth Amendments, the capitalization of the word “State” in the Second Amendment 

is referring to the individual states that make up the United States, in a proper noun way, and not 

to some generic political entity. This is important because it indicates that the rest of the Second 

Amendment dealing with the right of the people to keep and bear arms has something to do with 

individual states in the union and their security and freedom. 

 This is important because the capitalized word “Militia” shows up, in a proper noun way, 

in the Second and the Fifth Amendments. “Militia” is not used in a generic way as it would if it 

just meant any group of citizens with guns. “Militia,” as a proper noun, refers to the militias as 

created in colony/state law. Militias were state creations, governed by state law, with the state’s 

governor being the nominal supreme militia commander. This also makes sense of the use of the 

capitalized term “State” in the second clause of the Second Amendment. “Militias,” as a proper 

noun, were creatures of their “State,” as a proper noun. So, the first two qualifying clauses of the 

Second Amendment talk about State Militias. A group of citizens with guns cannot proclaim 

themselves to be a militia in the Second Amendment sense. They are just armed gangs. In fact, 

armed groups of citizens like the Paxton Boys or Shays Rebels were not militias. State militias 

were called out to suppress such unauthorized-in-state-law armed groups. 

 Lastly, the capitalization of the term “Militia” also appears in the Fifth Amendment 

where it is lumped in with the national government’s land and naval forces. The term “Militia” 



8 
 

also appears in Article 1 Section 8 of the Constitution. Therein, the term “Militia” is capitalized 

and clearly refers to entities created in state law by each state in the union. 

 The word “Arms” is the last word capitalized that is in the interior sentence of the Second 

Amendment. Again, this capitalization indicates that the founders are using “Arms” as a proper 

noun that refers to a specific set of weapons and not just to any generic weapon. What would that 

specific set of weapons be? The only context in the Second Amendment that bears on what 

“Arms” refers to in a proper noun way is the prior capitalized words “Militia” and “State.” 

Colony/State militia laws specified exactly what weapons a militia man was required to keep and 

bear. Those exact specifics are discussed below. But for now, the point is that the capitalization 

of the words “Militia”, “State”, and “Arms” are all linked together in the Second Amendment as 

reinforcing proper nouns that specify exact things and are not just some generic items in that 

non-proper noun category. Thus, the right that cannot be infringed in the Second Amendment is 

the right of the “State” “Militia” to keep and bear its “Arms.” 

 One important noun not capitalized in the interior of the Second Amendment is “people.” 

The word “people” or “persons” is mentioned five times in the Bill of Rights, and none are 

capitalized. Does using the word “people” as a generic (non-proper) noun in the Second 

Amendment mean any human being, or is the term “people” already circumscribed using the 

prior proper nouns of “Militia” and “State” in the sentence? In a textual sense there is some 

ambiguity here that opens the door to claiming that the Second Amendment allows all human 

beings the right to keep and bear “Arms.”  

 Again, pure textualism needs some context to give it meaning. Did the founders intend 

infants, women, slaves, non-citizens, and demented seniors to keep and bear “Arms”? The likely 

answer is ‘no.’ The term “people” in the Second Amendment was not interpreted in law during 
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the early Republic to mean all human beings, but rather some restrictive class of human beings. 

For example, anti-bellum U.S. courts regarded slaves to be rational human beings, i.e. people, as 

well as property and interpreted free African Americans to be rational human beings, i.e. people 

(Wahl 1998). Yet the Second Amendment was not seen as applying to this group, as slaves and 

free African Americans in the antebellum South were prohibited in law from keeping and 

bearing firearms (Charles 2022). The “people” referred to in the Second Amendment were not all 

human beings but some restrictive class or group of human beings. The only words in the Second 

Amendment that indicate who was in that restrictive class of “people” is the word “Militia.” In 

the antebellum South, slaves and free African Americans were not allowed to be members of the 

state’s militia.    

Below I will show that colony/state militia laws conflated the words militia and people or 

persons. Only certain people were required to be in the state’s militia, and this group was then 

referred to as the people or as persons. Thus, when leading with the word “Militia” the following 

use of words such as “people” or “persons” always referred only to those individuals who were 

required in law to be members of the state’s militia. By this textual reading, the Second 

Amendment is only about preventing the National Government from disarming a state’s lawfully 

created and constituted militia. 

2.4. Textualism: Organization of Clauses 

Let us consider textualism another way, namely by looking at grammatical structure 

regarding the organization of clauses. The Second Amendment has four clauses, separated by 

three commas. There are two stand-alone nouns (nouns that are not part of a preposition): 

“Militia” and “right”. There is only one verb or action stated, namely something “shall not be 

infringed.” But what “shall not be infringed”—which noun, the Militia or the right?  



10 
 

The Second Amendment’s four distinct clauses with their commas in order as written are: 

1) A well regulated Militia, 

2) being necessary to the security of a free State, 

3) the right of the people to keep and bear Arms, 

4) shall not be infringed. 

 

Under a textualist interpretation each clause must have meaning, and each comma separating the 

clauses must have meaning. No clause or comma can be dispensed without violating the 

textualist approach. Commas used between clauses mean that the adjoining clauses have baring 

on each other. As such, commas between adjoining clauses cannot be removed without altering 

the intended meaning. You can only remove commas if you also remove the clause that the 

commas separate out. 

Deconstructing the clausal sequence in the Second Amendment is instructive. What still 

makes sense if we drop select clauses? The last clause is the only clause with a verb that states 

what the action is. Therefore, any formulation must retain the last clause. Upon whom or what 

does the last clause’s action refer? By grammatical construction, commas separating sequentially 

retained clauses cannot be dropped. Commas separating a dropped clause from a prior and 

subsequent clause can be dropped. 

Dropping the first two clauses yields the following: “The right of the people to keep and 

bear Arms, shall not be infringed”—namely the portion of the Second Amendment that 

advocates for a near absolute right of anyone to keep and bear arms want you to focus on. 

However, unless you drop the comma in this portion of the Second Amendment, this sub-portion 

of the amendment by itself makes no sense. The comma renders the statement nonsensical. You 

have two disjoint clauses. Because the last two clauses are sequential and are not separated by 

some other clause that would explain why that comma could be ignored, you cannot ignore that 

comma. It is that pesky third comma in the Second Amendment that creates doubt in the above 



11 
 

absolute-right conclusion. To drop that comma means you are not a textualist.  

Dropping the middle two clauses yields the following: “A well regulated militia, … , 

shall not be infringed.” Because the two clauses are not sequential, commas between these two 

clauses can be dropped being simple grammatical separators of the intervening clauses being 

dropped. This makes the statement, “A well regulated Militia shall not be infringed.” This makes 

sense. It says that the National Government cannot infringe on state militias.  

Dropping only the second clause yields the following: “A well regulated Militia, …, the 

right of the people to keep and bear Arms, shall not be infringed.” Or, using the grammatical 

argument above, “A well regulated Militia the right of the people to keep and bear Arms, shall 

not be infringed.” This phrasing does not make sense being again two disjoint clauses.  

Dropping only the third clause yields the following: “A well regulated Militia, being 

necessary to the security of a free State, … , shall not be infringed.” Or, using the grammatical 

argument above, “A well regulated Militia, being necessary to the security of a free State, shall 

not be infringed.” This makes sense. Again, it says that the National Government cannot infringe 

on a state’s militia. Clausal and comma analysis indicates that the Second Amendment is only 

about not letting the National Government infringe on state militias. 

Why then is the third clause in the amendment? What is its purpose? Again, as a 

textualist you cannot ignore it. It must mean something and serve some purpose. Below I argue 

that this clause prohibits the National Government from disarming a state’s militia in that the 

word “people” in the Second Amendment only refers to those who are required to be members of 

a state’s militia, and state militia laws required militiamen to keep and bear arms.  

In the laws of the colonies, and then of the states, as well as in the laws of the Federal 

Government during the early republic, the “people” or “citizens” were those who could vote, 
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namely free adult males with property. Colonial and then state militia laws established that a 

colony’s and then a state’s militia consisted of all free adult white men, with explicitly listed 

exemptions for certain individuals such as the clergy, the elderly, those holding government 

positions, and so on. As such, terminologically, a state’s militia ≈ its people. These two terms, 

people and militia, were explicitly conflated in state militia laws (discussed below). The Second 

Amendment rewritten with this understanding would be either: “A well regulated Militia, being 

necessary to the security of a free State, the right of the Militia to keep and bear Arms, shall not 

be infringed.” Or “A well regulated people, being necessary to the security of a free State, the 

right of the people to keep and bear Arms, shall not be infringed.” The first reformulation makes 

sense. If the word “people” is replaced by the word “Militia” in the Second Amendment, we 

would have near absolute clarity on the amendment’s meaning. The second reformulation is 

awkward and makes less sense.  

2.5. Textualism: Word Selection, Word Meaning, and Missing Words 

Let us consider textualism one last way, namely by looking at word selection, word 

meaning, and missing words. First, words indicating that the right to bear “Arms” is about being 

able to hunt game or about personal protection or about recreationally discharging firearms are 

missing. As a textualist, you must conclude that the Second Amendment may have nothing to do 

with hunting and personal protection and recreationally shooting a gun. The only words in the 

Second Amendment that indicate why there is a right to bear “Arms” are the words “State” and 

“Militia,” namely what involves state militia activities, which would not be hunting, recreational 

shooting, or personal protection. 

Second, why did the founders choose the word “Arms”? As indicated above, the word 

“Arms” in a pure textual sense could mean mammal appendages. Why didn’t the founders use 
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the word “firearms” in place of the word “Arms”? Doing so would have maintained brevity and 

eliminated any confusion between weapons and mammal appendages. This brings us back to the 

word “Militia” in the amendment. The weapons that were required by colony/state militia laws 

for militiamen to bring to muster included not just firearms, but also swords, bayonets, 

tomahawks, and so on. The choice of the word “Arms,” being an extension beyond firearms, was 

likely motived by state militia requirements. 

But then, why did not the founders use the word “weapons” in place of the word “Arms.” 

Again, doing so would have maintained brevity and eliminated any confusion regarding the 

definition of the word “Arms” between weapons and mammal appendages. It also would have 

covered not only the right to bear firearms, but also bayonets, swords, tomahawks, and so on. 

This brings us back to the word “Militia” in the Second Amendment. What militiamen were 

required in colony/state law to bring to muster included not just weapons, but also equipment 

such as Cartouche boxes, shot, gunpowder, powder horns, flints, and so on. The word “Arms”, 

being broader than the word “weapons”, covered the right to keep and bear these other materials 

that were not weapons themselves. In colonial/state militia laws, after listing all the weapons and 

supporting equipment that each militiaman was required to have, the laws thereafter use the term 

“Arms” to refer to the full set of weapons and supporting equipment required of each militiaman 

(for New Jersey see Bush 1980, pp. 5-12, 503; for Virginia see Hening 1969, vol. 7, pp. 93-106, 

537; vol. 8, pp. 9-12, 242-43; vol. 9, pp. 14, 20, 29-31, 268-70, 292, 313; vol. 10, pp. 296-97, 

392, 418; vol 11, pp. 132, 173-74, 476, 478-81, 785, 492-94; vol. 12, pp. 12-14, 16, 24, 432; vol. 

13, pp. 344, 354-55).  

Third, why did the founders use the words “keep” and “bear” with regards to “Arms” and 

exclude words such as “discharge firearms”? State militia laws required militiamen to “keep” 



14 
 

firearms, shot, gunpowder, and so on at their residence and on their person when mustered. 

When mustered, they were required to carry or “bear” these materials from their residence to the 

mustering green and present them so their commander could see that they had fulfilled the legal 

requirement of having these “Arms”. The words “keep” and “bear” cover those requirements and 

satisfy brevity in sentence construction. Colonial/state militia laws used the words “keep” or 

“keeping” when referring to what weapons and military equipment militiamen were required 

store at their abode (for New Jersey see Bush 1980, pp. 10, 504; for Virginia see Hening 1969, 

vol. 7, pp. 100, 537; vol. 8, p. 243; vol. 9, pp. 28, 269; vol. 11, p. 478; vol. 12, pp. 12, 16, 697; 

vol. 13, p. 344). 

Finally, why did the founders use the word “people” in the Second Amendment? That 

word choice has created the most ambiguity over what the Second Amendment allows and does 

not allow. If the founders replaced the word “people” with the word “Militia” or with the words 

“people so enlisted”, then the Second Amendment would unambiguously say that the National 

Government cannot disarm a state’s militia. It will be shown below that colony/state militia laws 

conflated the words “militia” and “people” or “persons.” That may be all that is going on here, 

but it does leave open ambiguity in the pure textual sense over whether the Second Amendment 

applies only to state militias or more broadly to all humans. 

An analysis of the Second Amendment on every textual margin leads to a conclusion that 

it is only about preventing the National Government from disarming or disbanding a state’s 

militia (what is now called the National Guard) as constituted in state law, no more; no less. To 

make complete sense of a textual approach, more context is needed which in turn requires 

examining the original intent and strict construction approach to interpreting the Constitution. 

  



15 
 

3. STRICT CONSTRUCTION AND ORIGINAL INTENT 

Interpreting the U.S. Constitution is a controversial exercise because of its brevity and 

lack of detailed operational specifics which, in turn, is due to its designed construction. To keep 

the document from becoming excessively long and unwieldy, it was constructed so that Congress 

would only have the powers explicitly enumerated for it to have, as well as the implied power to 

implement those powers as specifically enumerated in Article 1 Section 8. This construction 

obviated including a lengthy list in the Constitution of the powers Congress did not have. The 

reverse was true for state powers. Powers explicitly denied to the states were listed in the 

Constitution in Article 1 Section 10. A power not explicitly denied to the states, or explicitly 

granted to Congress, was retained by the states. This construction obviated a long list in the 

Constitution of powers granted to the states. This imposed structural design is referred to as 

“strict construction.” As such, strict construction and original intent are closely intertwined. A 

corollary of strict construction’s reliance on brevity is there can be no superfluous or extraneous 

words, asides, punctuation, grammar, or digressions in the document. Thus, strict construction, 

textualism, and original intent are an integrated approach. 

 While this design was the intention of the drafters of the initial Constitution, as they 

finished debating and voting on altering specific items in the Constitution toward the end of the 

Constitutional Convention in 1787, some deviation in this structural design crept in. Article 1 

Section 9 lists a set of actions that Congress cannot do. If Congress cannot do something, why 

isn’t it listed in Article 1 Section 9? Not being so prohibited in Article 1 Section 9, does 

Congress then have that power? If Congress did have any power not prohibited in Article 1 

Section 9, then Article 1 Section 8 is irrelevant and superfluous. As such, Article 1 Section 9 

must be in direct reference to material in Article 1 Section 8 in a strict construction sense.   
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The restrictions on Congress’ powers in Article 1 Section 9, therefore, must be making 

sure Congress did not exercise these powers under the auspices of the “implied” power to 

exercise its enumerated powers as listed in Article 1 Section 8. Section 9 must be linked to 

something in Section 8. This interpretation of Article 1 Section 9 maintains the “strict 

construction” interpretation of the Constitution as Article 1 Section 9 merely circumscribes and 

limits the enumerated powers given Congress in Article 1 Section 8. Thus, the powers not 

explicitly granted to Congress, as properly circumscribed, Congress does not have, and the 

powers not explicitly denied to the states or explicitly granted to Congress belong to the states.     

The first 10 amendments to the U.S. Constitution were explicitly promised to be offered 

for adoption as a condition to gain support for ratifying the Constitution as initially submitted to 

the states. This Bill of Rights was ratified and added to the Constitution on 15 December 1791. 

These amendments were an effort to ensure the strict construction understanding of the 

Constitution by making sure Congress could not overstep its Article 1 Section 8 enumerated 

powers in particular ways. As such, the Bill of Rights was an augmentation to Article 1 Section 9 

for what circumscribed or limited congressional powers enumerated in Article 1 Section 8. The 

Tenth Amendment, the last in the initial Bill of Rights, restates this “strict construction” 

interpretation of the Constitution. It states:   

The powers not delegated to the United States by the Constitution, nor prohibited by it to 

the States, are reserved to the States respectively, or to the people. 
 

The Second Amendment needs to be understood in this light. It was an effort to make 

sure Congress could not overstep its powers granted in Article 1 Section 8 regarding the issue 

stated in that amendment. As such, to understand the Second Amendment, one needs to know 

what specific powers in Article 1 Section 8 granted to Congress in the Constitution worried the 

founders and required further circumscription and limitation. The Bill of Rights were not 
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independent stand-alone rights granted without reference to other powers granted to Congress in 

the Constitution that needed to be further circumscribed.  

3.1. What Congressional Power Needed to be Further Circumscribed by the 

Second Amendment? 

Congress’ constitutional power over state militias as listed in Article 1 Section 8 was 

viewed as problematic by many founding fathers. It required further circumscription. As such, 

colony/state militia laws must be understood. Colonial New Jersey’s militia laws were typical 

colonial and then state militia laws. They had one-to-seven-year enforcement periods, after 

which they expired. Upon expiration, they were typically renewed so that militia laws were 

continually in force. The militia was to be comprised of all white men permanently residing in 

the colony between the ages of 16 and 50 except for his Majesty’s Council, the General 

Assembly, protestant ministers, sheriffs, coroners, ferrymen, millers, servants, slaves, and so on 

(for all colonial New Jersey’s militia laws, see Bush 1977, pp. 15-21, 49-51, 96, 133-35, 289-92, 

410-13; 1980, pp. 5-12, 48-9, 141-42, 161, 254-55, 412-13, 502-07, 525-29; 1982, pp. 232, 341-

42, 395-96; 1986, pp. 5, 58-9, 459; for all of post-1756 colonial, and post-colonial to 1792, 

Virginia’s militia laws, see Hening, 1969, vol. 7, pp. 14-17, 93-106, 274-75, 534-38; vol. 8, pp. 

9-12, 124-33, 151, 241-45, 257-58, 392-93, 503; vol. 9, pp. 9-35, 63-5, 267-74, 291-97, 313-14, 

433; vol. 10, pp. 82-85, 159-62, 177, 214-16, 221-26, 229, 257-67, 276, 296-99, 310-15, 326-37, 

391-95, 416-21, 425, 444, 483-84; vol. 11, pp. 14-21, 75, 132, 135-36, 166, 173-75, 181, 189, 

193, 246, 267, 297, 389, 476-95; vol. 12, pp. 9-24, 234-36, 255, 432-33, 563-64, 697; vol. 13, 

pp. 117-18, 260-61, 327, 340-56, 527-28; and see also Williams 2017, pp. 100-11). 

 The New Jersey militia was required to muster and parade three times a year on specified 

dates. Militiamen who failed to appear on those dates were fined six shilling per day absent. 
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Each militiaman was required to keep in his house a good musket, powder horn and gunpowder, 

bullets, flints, and a sword or bayonet. Militiamen were to present these items when they were 

called to muster. Militiamen who failed to keep such supplies at their abode would be fined four 

shillings and forfeit their pay to the captain. Later, the colony established county arsenals for 

storing guns, gunpowder, and shot both as a convenient place for militiamen to store their arms, 

and to supply additions to what individual militiamen brought to muster, as hostile actions would 

require more military supplies than each militiaman brought with him, as well as to equip those 

who had deficient supplies of arms stored at home. Militia laws were not about a “right” to bear 

arms but were a “forced requirement” to bear arms under financial penalty for noncompliance.     

 Colonial New Jersey’s militia laws have an important linguistic feature that bears directly 

on the linguistic structure of the Second Amendment. After mentioning the word “militia” in the 

title of the law, the word “militia” is unmentioned again throughout the first six paragraphs of the 

act where the composition and requirements of the militia are established. Instead, the militia is 

only referred to as “every person” or “persons,” i.e. the people, but with the understanding that it 

is referring to the members of the militia and not to just any human being. This is the same 

sequence as in the Second Amendment where “militia” is mentioned first, then “people” is 

mentioned subsequently. There is an equivocation between militia and the people or persons (see 

Bush 1980, pp. 502-07; and the same is true in Virginia militia laws, see Hening 1969, vol. 7, pp. 

93-106; vol. 8, pp. 9-12; vol. 9, pp. 267, 269, 271, 291-92, 294; vol. 10, pp. 260, 262, 296, 298, 

330, 334-37, 392, 417, 420; vol. 11, pp. 15-16, 32, 173, 389, 476-78, 480-81, 483, 491, 493; vol. 

12, pp. 9-11, 14-15, 24; vol. 13, pp. 117-18, 260-61, 343-44, 346, 350, 355).  

 Now, to be clear, the colonial New Jersey’s militia laws, when it equivocates militia with 

persons often, but not every time, use a qualifier for persons, namely “every Person so 
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enlisted…” If the Second Amendment would have used this qualifier it would read, “A well 

regulated Militia, being necessary to the security of a free State, the right of the people so 

enlisted to keep and bear Arms, shall not be infringed.” Such a reformulation makes the 

amendment unambiguously clear. It is about not allowing the National Government to infringe 

on a state militia’s right to bear arms. The failure to include the “so enlisted” qualifier after 

“people” introduces ambiguity into the Second Amendment regarding what “shall not be 

infringed” and opens the door for interpreting the amendment as a more general right to bear 

arms for all humans, not just those who are members of the state’s militia (Bush 1980, pp. 502-

07). 

3.2. Economic Versus Political Rights? 

 The Bill of Rights is about political rights: not about rights personally to enjoy economic 

goods and activities. Thus, the common interpretation of the Second Amendment, namely that it 

grants all citizens the right to keep and display a particular economic good or product (guns) 

purely for personal reasons independent of any governmental connection, is at odds with how the 

other 10 amendments are understood. For example, there are no constitutional amendments that 

grant citizens the right to keep and raise chickens or to row boats in the river and fish, or…, and 

so on. To be consistent, therefore, the Second Amendment must be about some general political 

right and not just about a citizen’s personal right to keep and display some enumerated economic 

product or good. 

 This brings us back to the word “Militia” in the Second Amendment. State militia laws 

imposed a substantial in-kind tax on its citizens. If those in-kind taxes were stopped by Congress, 

it would impose a substantial fiscal burden on state governments to replace that in-kind tax with 

monetary taxes to achieve the same purpose, namely fielding the same militia force. If Congress 
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could prohibit citizens from keeping and bearing arms, that prohibition would eliminate the 

largest in-kind tax imposed by states on their citizens and would threaten a state’s ability to 

decide how to tax its citizens, namely monetary taxes versus in-kind taxes. The ability of states 

to decide on the nature of state taxes without interference from Congress was the political right 

addressed by the Second Amendment. It is likely that states could not raise an adequate state 

militia force using just state tax revenue in cash. As such, without the Second Amendment, 

Congress could threaten a state’s viability and existence by suppressing its ability to field an 

adequate militia force. 

 The potential impact of a congressional prohibition on in-kind taxes used to fund a state’s 

militia can be taken from colonial New Jersey data from just before the revolution. The estimate 

is crude, but the magnitudes are so large as to overcome any quibbles about its exact accuracy. 

New Jersey’s white population in 1770 is estimated to be 109,211. In 1745 the estimated portion 

of the white population that was male and over age 15 is 0.2656. Applying that percentage yields 

a white male population over age 15 in 1770 of 29,006. If 2 out of 10 of these males were 

exempt from militia service due to being ministers, ferrymen, millers, sheriffs, and so on, then a 

total of 23,205 white males in 1770 faced a legally required duty to muster in the militia with 

their own equipment or face a monetary fine as noted above (derived from Carter et al. 2006, vol. 

5, p. 652).  

 There were three legally required musters of the militia each year. The fine for being 

absent was 0.3 New Jersey pounds per day. Assuming only one day of muster for each of the 

three musters each year (a low estimate) yields a total per person fine of 0.9 New Jersey pounds 

per year per militiaman for non-attendance. The fine for not having the required equipment 

(arms) was 0.2 New Jersey pounds per muster or 0.6 New Jersey pounds per year per militiaman. 
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Thus, the total per year fine per militiaman for noncompliance with militia laws was 1.5 New 

Jersey pounds per year (see above). At face value, one Spanish silver dollar equaled 0.2921 New 

Jersey pounds which in turn equaled 0.22 pounds sterling (Grubb 2016, p. 156). 

If fines are used as the approximate value of the in-kind tax imposed on its citizens, then 

the total in-kind tax of militia laws was 34,808 New Jersey pounds per year (1.5 * 23,205). New 

Jersey colony/state yearly tax revenue on hand that was spendable was at a local maximum in the 

year 1773, being 5,792 New Jersey pounds that year. Thus, militia in-kind taxes were around six 

times larger than total cash taxes. Using fines for noncompliance as the value of the in-kind 

militia tax, the tax per capita facing militiamen was 1.5 New Jersey pounds per year. The tax 

burden per white capita for all other taxes in 1774 was about 0.5403 New Jersey pounds per 

year. Thus, the in-kind militia tax per white capita was almost three times higher than the total of 

all other taxes paid per white capita. It is unlikely that New Jersey could substitute cash taxes for 

militia in-kind taxes in their fiscal budget process. Other colonies/states faced the same fiscal/tax 

issue. As such, the Second Amendment supported a key political right that states needed to 

reserve to themselves and not have Congress encroach on, namely the right to impose such in-

kind taxes on their citizens (Grubb 2016, pp. 145, 156). 

3.3. The Colony/State Militia Problem When Confronted by a Higher 

Governmental Power 

Colonies/States faced a problem regarding their militias when confronted by a higher 

governmental power. After 1773, Lord Dunmore, royal governor of colonial Virginia, under 

direction of the British ministry, had repeatedly dismissed Virginia’s legislature (the House of 

Burgesses), not allowing them to pass needed laws. One of those needed laws was a renewal of 

the colony’s militia law that had lapsed earlier. By this action, Lord Dunmore had effectively 



22 
 

disbanded the colony’s militia as a lawful force. That a higher governmental power could 

infringe on the colony’s militia, thwarting its operation, was viewed as an existential threat to the 

colony’s survival especially when under threat from Native Americans and foreign powers. In 

response, Virginians began meeting in extra-legal assemblies to govern the colony. There were 

five extra-legal assemblies between 1 August 1774 and 5 July 1776. The Virginians involved 

were a who’s who of the founding fathers, including Peyton Randolph, Richard Bland, Edmund 

Pendleton, George Wythe, George Washington, Benjamin Harrison, Patrick Henry, Richard 

Henry Lee, Francis Lightfoot Lee, Thomas Jefferson, George Mason, and James Madison 

(Dunaway 1904, pp. 567-86). 

 At the second assembly, 20 March 1775, Patrick Henry offered the following two-part 

resolution: “that a well regulated Militia, composed of Gentlemen and Yeoman, is the natural 

Strength and Security of a free Government: that such a Militia in this Colony would render it 

unnecessary for the Mother Country to keep among us for the purpose of our Defense any 

standing Army of mercenary Forces, always subversive of the Quiet, and dangerous to the 

Liberties of the People…” “That the Establishment of such a Militia is at this Time peculiarly 

necessary by the State if our Laws for the protection and Defence of the Country…” The 

resolutions were adopted, and Virginia’s militia was reconstituted. Note the language similarities 

and common intent between this resolution and the Second Amendment to the U.S. Constitution. 

Given that the Second Amendment was drafted by James Madison at the urging of George 

Mason and these two individuals were present at these extra-legal assemblies in Virginia is 

suggestive of what the Second Amendment was intended to achieve, namely, to stop a higher 

governmental power from infringing on a state’s militia (Dunaway 1904, pp. 567-86). 

On 10 May 1775, the Second Continental Congress convening in Philadelphia had to deal 
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with the immediately prior Battles of Lexington and Concord that had occurred on 19 April 

1775. British forces had retreated to Boston and were under siege by the Massachusetts militia. 

On the second day of the Second Continental Congress, 11 May 1775, eyewitnesses of the 

Battles of Lexington and Concord had their testimonies presented. An important element of that 

testimony was the direct infringement by the British on the lawful exercise of the Massachusetts 

militia. The British army had marched out of Boston with the purpose of taking the stores of 

gunpowder at Concord intended for the colony’s defense by the Massachusetts’s militia. The 

British army ordered Massachusetts militiamen they encountered lawfully mustered on 

Lexington Green to disarm. These were militiamen exercising their lawful call to muster on 

Lexington Green, and under financial penalty in law for noncompliance. The British orders to 

disarm predated the exchange of fire that left several militiamen dead on Lexington Green 

(Fischer 1994, pp. 184-201; Ford 1905, vol. 2, pp. 29-44). 

 Infringement by a higher power, namely the British Crown, on the lawful exercise of a 

colony’s militia was the only general political or legal right addressed by the testimony. When 

these congressmen and their successors met at the 1787 Constitutional Convention, the concern 

that a new National Government would mimic the tyranny of the British government by 

infringing on state’s rights was a prime concern. If the Battle of Lexington and the actions of 

Lord Dunmore were still in their minds, then one of those potential infringements was on the 

right of states to establish and exercise their own militias. The Second Amendment can be 

interpreted as intending to close off the possibility that the National Government could disarm 

and disband a state’s militia such as what the British did at Lexington Green. 

 At Virginia’s fifth extra-legal assembly, 6 May to 5 July 1775, the delegates on 12 June 

adopted a “Declaration of Rights” drafted by George Mason, with James Madison present. This 
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declaration was copied by other states in some form by 1783. Virginia’s 1775 “Declaration of 

Rights” is widely considered the template for the “Bills of Rights.” Considering that Mason and 

Madison were their primary authors, that conclusion is not surprising. 

 Virginia’s “Declaration of Rights” has 16 sections, each section consisting of a single 

sentence of several clauses with the clauses separated either by commas or semicolons. Section 

13 states: “That a well-regulated militia, composed of the body of people, trained to arms, is the 

proper, natural, and safe defense of a free state; that standing armies, in time of peace, should be 

avoided as dangerous to liberty; and that in all cases the military should be under strict 

subordination to, and governed by, the civil power.” Again, note the similarity in language and 

common intend of Section 13 and the Second Amendment to the U.S. Constitution, especially 

regarding the initial clauses of Section 13. Also note in Section 13 the use of the word “people” 

after the word “militia” with the clear intent that the “people” so referenced were only those who 

were legally required to be members of the militia. This mirrors how the words “Militia” and 

“people” show up in the Second Amendment and so implies a similar equivocation of the two 

terms, especially given that the authors, George Mason and James Madison, were the same both 

for Section 13 and the Second Amendment to the U.S. Constitution (Dunaway 1904, pp. 567-

86).    

3.4. The 1787 Constitutional Convention and Subsequent Ratification Debates on 

State Militia 

 Concerns that the new National Government would misuse state militias were ripe at the 

Constitutional Convention. The U.S. Constitution, as submitted for ratification in 1787, granted 

Congress power over important aspects of state militias. Article 1 Section 8 reads: 

The Congress shall have Power…To provide for calling forth the Militia to execute the 

Laws of the Union, suppress Insurrections and repel Invasion; To provide for organizing, 
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arming, and disciplining, the Militia, and for governing such Part of them as may be 

employed in the Service of the United States, reserving to the States respectively, the 

Appointment of the Officers, and the Authority of training the Militia according to the 

discipline prescribed by Congress;…  

 

At the 1787 Constitutional Convention, the delegates debated the division of authority over state 

militias granted to Congress versus granted to the respective states. Some delegates wanted 

almost complete control of state militias given to Congress, while others wanted very limited 

control granted to Congress. The argument for congressional control of state militias stemmed 

from a desire to reduce or even eliminate a standing national army, especially in peacetime. 

Delegates regarded a standing national army as the greatest threat to liberty, being the most 

likely tool of tyrannical power. With a minimized national army, some other enforcement and 

defense bodies for the nation were necessary, especially in emergencies before a national army 

could be reconstituted. Not having such was irresponsible, creating an existential threat to 

national survival. Existing state-created militias were the only other significant defense and 

enforcement bodies available (Farrand 1966, vol. 1, p. 293; vol. 2, pp. 136, 145-46, 159, 168, 

172, 182, 323, 326, 330-33, 352, 356, 368, 377, 380-90, 394, 570, 595, 616-17, 655-56; vol. 3, 

pp. 157, 207-09, 259, 285, 420-21; vol. 4, p. 59). 

 The problems with state militias were that they were not uniform in organization, 

training, and equipment from state to state, could not always cross their own state’s borders, and 

could be uncoordinated when in action if not brought under a pan-state command. Solving these 

problems explains the powers given to Congress in Article 1 Section 8 of the Constitution over 

state militias (quoted above). Leaving states the power to appoint officers in their respective 

militias and having the states train their own militias was enough of a counterweight to Congress 

potentially using a state’s militia tyrannically to oppress the state’s own citizenry for a majority 

at the Constitutional Convention to support the adopted formulation (Gilbert and Gilbert 2016, 
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pp. 20-7; Williams 2017).  

 A minority of delegates still voiced their fears over this formulation. A prominent fear 

was that this formulation left open the possibility that Congress could disarm or disband a state’s 

militia. This would leave that state open to the tyranny of Congress and other states. Luther 

Martin, delegate from Maryland, and Elbridge Gerry, delegate from Massachusetts, articulated 

these fears and made them grounds for opposing the Constitution in general (Farrand 1966, vol. 

3, pp. 157, 207-09, 259-60, 285).  

On 18 January 1788, Luther Martin explained Gerry’s opposition during the Convention 

to the formulation adopted,   

…before I left the convention Mr. Gerry’s opposition to the System was warm and 

decided; that in a particular manner he strenuously opposed that provision by which the 

power and authority over the militia is taken away from the States and given to the 

general government; that in the debate he declared if that measure was adopted it would 

be the most convincing proof that the destruction of the State governments and the 

introduction of a king was designed, and that no declarations to the contrary ought to be 

credited, since it was giving the states the last coup de grace by taking from them the only 

means of self preservation (Farrand 1966, vol. 3, p. 259).  

 

 While George Mason, James Madison, and Edmund Randolph favored the formulation as 

adopted, they were sensitive to the fears of delegates such as Elbridge Gerry and Luther Martin 

and that such fears might contribute to a failure to ratify the Constitution. On 14 September 

1787, near the end of the Constitutional Convention, Mason supported by Madison and 

Randolph made a motion to preface the words “To provide for organizing, arming and 

disciplining the Militia…” in Article 1 Section 8 with the words “And that the liberties of the 

people may be better secured against the danger of standing armies in time of peace.” 

Gouverneur Morris, Charles Pinkney, and Gunning Bedford spoke in opposition to adding those 

words. The proposed preface implies a prohibition against Congress disarming or disbanding 

state militias because militias are necessary to secure the liberty of the people. Adding the 
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proposed preface-wording was defeated 9 states opposed to 2 states in favor (Farrand 1966, vol. 

2, pp. 616-17).  

 In 1815, Gouverneur Morris explained the majority’s position on the wording regarding 

the division of power between Congress and the states regarding state militias and his opposition 

to Mason’s motion to add a preface to the final wording. He said, “…it was not because we 

supposed there would ever be a Congress so mad as to attempt tyrannizing over the people or 

militia, by the militia.” However, in 1775, no one thought the British would be so mad as to 

order the Massachusetts militia on Lexington Green to disarm and disband. A minority of 

delegates, such as Luther Martin, were not as sanguine as Morris, and fears that Congress was 

being given potentially tyrannical powers were a real threat to ratification (Farrand 1966, vol. 3, 

pp. 420-21).  

 During the ratification debates in 1788, Luther Martin wrote,  

 

That a system may enable government wantonly to exercise power over the militia,…that 

same system should enable the government totally to discard, render useless, and even 

disarm, the militia, when it would remove them out of the way of opposing its ambitious 

views, is by no means inconsistent, and is really the case in the proposed constitution. In 

both these respects it is…highly faulty, and ought to be amended.   

 

When Madison drafted the constitutional amendments known as the Bill of Rights, at Mason’s 

prompting, the exercise was to address in amendments the concerns such as those of Martin 

above, as well as reintroducing Mason’s preface wording to Congress’ militia powers that were 

defeated at the Convention on September 14th (Farrand 1966, vol. 3, p. 285). 

 A comparison of the wording of the Mason-Madison defeated preface wording from 

September 14th and their wording of the Second Amendment reveals strong similarities. To wit: 

from September 14th, “And that the liberties of the people may be better secured against the 

danger of standing armies in time of peace…” versus the Second Amendment, “A well regulated 
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Militia, being necessary to the security of a free State,…” The rest of the Second Amendment 

goes on to answer Martin’s fears by prohibiting Congress from disarming a state’s militia. A 

strong case can be made, therefore, under the auspices of strict construction and original intent 

that the Second Amendment is only about circumscribing Congress’ power as stated in Article 1 

Section 8 over state militias, namely, to prevent Congress from using that power to disarm or 

disband a state’s militia, no more; no less. 

3.5. State Fears Manifested: Congress’ Militia Laws of 1792 

Three years after the adoption by Congress of the U.S. Constitution, and half a year after 

the adoption of the Second Amendment, Congress passed two militia acts, the first on 2 May 

1792 and the second on 8 May 1792. These acts, especially the first one, illustrate the fears 

raised by Constitutional Convention delegates, such as Luther Martin and Elbridge Gerry, that an 

unchecked Congress might use the militias of some states to tyrannize the citizens of other states. 

In Section 2 of Congress’ first militia act, Congress gave the President the power to use other 

state militias to enforce Congress’ laws in a state where that state’s militia refused to be used by 

the President to enforce Congress’ laws (Peters 1845, Second Congress, First Session, Chaps. 28 

and 33).  

If the Second Amendment did not exist, then such an action as stated in Congress’ first 

militia act could also have included disarming and disbanding the state’s militia that refused to 

enforce Congress’ laws by the militias of other states. Tyranny of some states over other states 

would be possible. The presence of the Second Amendment meant that Congress’ militia acts 

could not explicitly go that far, though Congress’ militia acts did go up to the edge of that 

possibility. With the Second Amendment in place, a state’s militia could always provide a 

potential and effective military check on the militias of other states if they were thought to be 



29 
 

used inappropriately by Congress and the President to enforce the laws of Congress in that state. 

Congress’ second militia act, passed 8 May 1792, also has some interesting language 

usage that bears on the textual interpretation of the Second Amendment. After establishing who 

is required to be in a state’s militia, namely every free able-bodied white male citizen between 

the ages of 18 and 45 (except for those thereafter listed as legally exempt), the act’s texts most 

often refer to “citizens” and not to “militiamen” or “militia.” Again, after mentioning militia 

first, those in the militia and citizens are conflated and viewed as the same. Though to be clear, 

the act does often say “such citizens” and “citizens so enrolled,” and then once also says “militia 

rerolled” instead of “citizens.” The point being that when the Second Amendment says “Militia” 

and then says “people,” there is a strong case to presume that “people,” like “citizens” and 

“persons” in Federal and state militia laws, only refers to those required to be enrolled in the 

state’s militia, namely militiamen, and not to all human beings.   

4. CONCLUSION 

Under a strict construction, original intent, textualist (word and language meaning) 

approach to interpreting the Second Amendment, the preponderance of historical evidence and 

most cogent argumentation indicates that the Second Amendment prohibits Congress from 

disarming and disbanding state created militias, namely what is now called a state’s National 

Guard, no more; no less. Therefore, under this interpretative approach considerable latitude for 

gun control laws at the local, state, and Federal level are constitutionally permissible. 

Other approaches to interpreting the Second Amendment exist, such as the “living 

constitution” approach or the “what did the people who voted to ratify the amendment 

understand it to mean” approach, which may yield alternative conclusions. Thus, I have no 

illusion that this article will affect any policy outcomes. People create the rationalizations they 
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need to justify their predetermined desires. What I hope is that readers will re-evaluate the 

interpretative approach underlying their rationalizations in a more deeply cogent, logical, and 

factual manner, and realize that history matters and matters to the policy arguments of today. 
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