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Economic Ideas of Ibn ‘Abidin: A Legal Analysis

ABDUL AZIM ISLAHI

Abstract

Ibn ‘Abidin was among the most distinguished scholars of Hanaft School of jurisprudence
in the early nineteenth century, replica of early great scholars of Islamic jurisprudence. He
assigned great importance to current ‘urf or local custom in solving new problems or even
in adopting new solutions based on old customs. He added istisna‘ (commission to
manufacture) and bay* al-wafa’ (loan sale) among the contracts which had been permitted
due to ‘urf so as to remove hardship. He criticized the government’s imposition and
collection of oppressive taxes and recommended a sound policy of taxation based on the
principles of economy, convenience and certainty. Fluctuation in the value of money was a
serious problem of his time, one that had disturbed the of buyers-sellers relation and
naturally affected the volume of trade. While he discussed the impact of devaluation of
money on trade, he did not try to find out economic factors and consequences responsible
these fluctuations nor did he take them into account while exploring their rules. His
opinions on bay‘ al-wafda’, Siukarah (insurance/security), istisna‘ and bay‘ al-salam
(prepaid forward sale) are frequently referred in modern Islamic economic discussions.

Keywords: Ibn Abidin, Sukarah, Bay al-wafa, Istisna, Bay al-Salam, Imsurance,
urf, [jtihad, al-Shawkani.

Introduction

Muhammad Amin b. ‘Umar Ibn ‘Abidin (1198—-1252 AH/1783—-1836 AD) generally known as
Ibn ‘Abidin al-Shami was among the most distinguished scholars of Hanafi School of
jurisprudence in the early nineteenth century. He was very brilliant and creative in his own
right and proved replica of early great scholars of Islamic jurisprudence. He received
questions through the mail from all over the world on various matters to which he replied,
sometimes in a very detailed manner. In those queries there were a fair number of issues that
related to the economic problems of the time on which he expressed his views. But until now
the study of his economic thoughts has been a less explored area. The present paper is a
modest attempt to discuss his economic ideas on some major issues. To provide background
knowledge, it commences with a brief introduction to his life work and his stand on certain
selected juristic problems to see his deep insights in Shari ‘ah matters.

Life and work

Ibn ‘Abidin al-Shami was born in Damascus, during the Ottoman era. His father was a
businessman, and Ibn ‘Abidin frequently visited his father’s shop where he learnt the skills of
trade.' Later on, he chose to pursue his education in the Qur’anic exegesis, juristic principles,
inheritance, mysticism, mathematics, and the rational sciences from the greatest scholars of
his age. For example, under Shaykh Shakir al-‘Aqqad (d. 1222/1807), he read the major
works of Hanafi figh like Multaqa al-Abhur by al-Haskafi (d. 1088/1667), Kanz al-Daga’iq
by al-Nasaft and its commentaries al-Bahr al-Ra’iqg by Ibn Nujaym, Dirayah fi Takhrij
Ahddith al-Hidayah by Ibn Hajar al-‘Asqalani and Hidayah by al-Marghinani. His teacher
Shaykh Shakir presented him to his own teachers and recommended that they permit him on
their authority to report and teach traditions and figh (jurisprudence).

The Hashiyah or the marginalia® on al-Haskafi’s work al-Durr al-Mukhtar' is a magnum opus
in which he compiled the preferred rulings of Hanafi figh, thereby making it an authority in



the Hanafi School.* Al-Durr al-Mukhtar is a succinct work; thus, many details have been
omitted to keep it concise. Sometimes, descriptions are puzzling for anyone but with a trained
eye and an experienced master. Ibn ‘Abidin saw the need for its commentary, and the
inclusion of many matters omitted therein. Incidentally, earlier authors who had attempted
such a comprehensive work had passed away before they could complete their efforts. In
many cases, they were unable to go beyond the section on jjarah (hiring, renting). Ibn
‘Abidin, thus, started his marginalia from the chapter on ijarah and went on till the end.
Thereafter he started the marginalia again from the beginning of the book and concluded it at
the section of ijarah. After completion of the task he began arranging and ordering the
manuscript, but due to his untimely death, he could not complete his own fair copy. His son,
‘Ala’ al-Din, later completed the fair copy and appended his own notes spanning two separate
volumes. Ibn ‘Abidin died at the young age of fifty-four on Wednesday, the 21st of Rabi‘ al-
Thant, 1252 AH (1836). He was buried in Damascus in accordance with his will — near the
grave of Shaykh ‘Ala’ al-Din al-Haskafi the author of al-Durr al-Mukhtar and next to the
hadith expert Salih al-Junayni (d. 1171/1757).

In all his works, including his commentary, he pays the utmost respect to earlier scholars and
refers to them with due deference. In his commentary, when he says: ‘ponder’ (¢a’‘ammal), or
‘needs ascertaining’ (fa 'l-yuharrar), or ‘pending further examination’ (fih nazar) he means
that though he quotes them, he may not accept their opinion. He, thus, hints at his respectful
disagreement instead of making an explicit statement.

He left behind numerous books and monographs that are a testament to his brilliance. The
most famous and the largest of them all being his marginalia on al-Durr al-Mukhtar named:
Radd al-Muhtar ‘ald ’I-Durr al-Mukhtar (Answer to the Perplexed: An Exegesis of ‘The
Choicest Gems’).s This is, as we have already stated, very comprehensive and represents the
most authoritative book on Hanaft figh.

Minhat al-Khaliqg ‘ald ’I-Bahr al-Ra’ig (Grace of the Creator: An Exegesis of the Lucid
Ocean) is his other important work, wherein he completed the commentary of Ibn Nujaym’s
(d. 970/1563) book left unfinished at al-ljarah al-Fasidah (void hiring). Al-‘Ugqid al-
Durriyyah fi Tanqih al-Fatawa al-Hamidiyyah (The String of Pearls: A Revision of Hamid’s
Fatawa is a revision of the Fatawa of Shaykh Hamid b. ‘All al-‘Imadi (d. 1171/1758),
published in two volumes.

The Place of ‘Urf and Ijtihad in Deciding New Issues: Ibn ‘Abidin assigned great
importance to current ‘urf or local custom in solving new problems or even in adopting new
solutions based on old customs. In a variety of economic issues, he applied custom to decide a
rule. He held that since Islamic Law one of the objectives of was to make the life of a believer
free from suffering, this would not be achieved if ‘urf was not considered in arriving at legal
rulings. In his opinion many things change with time and that the laws need to be flexible in
order to account for changes in ‘urf.® For example, he noted that certain activities, that used to
be considered pure devotional by nature, had assumed the status of economic activity due to
the changes in time and ‘urf, such as teaching the Qur’an, leading prayers and so on.” These,
at his time, were considered economic activities in the sense that such people used to receive
payment for these tasks. On the contrary, some earlier permitted economic activities were
barred by the jurists in the wake of the spread of dishonesty. For example, the jurists held that
a caretaker of an orphan’s property was not allowed to invest it in mudarabah, or let it estates
for more than one year in case of the property is a building and more than three years in case
it was land.® The reason for declaring such transactions unlawful was the widespread
dishonest practices and need to protect the assets of orphans.

Here, one was to ask whether the mudarib (the working partner) of a mudarabah contract
could be asked to guarantee the return of the capital if not the fixed profit, due to increasing



moral hazards and the weak position of rabb al-mal or depositor in the present system. This
question has been raised in the past at different occasions.’

Ibn ‘Abidin included istisna‘ and bay * al-wafa’, discussed below, among the contracts which
had been allowed due to ‘urf so as to remove hardship in getting finance.'” He also presented
many examples of sale and purchase contracts, such as wagqf and ijarah, where ‘urf was to be
decisive in solving disputes."'

Another issue which related to the use of the current ‘urf in fatawa, was the defining of the
application of the term ijtihad." Ijtihad that had a wide area of application during the early
formative period of Islamic Law was declared to reach at the end long before Ibn ‘Abidin’s
time." Ibn ‘Abidin, however, applauded the statement of Ibn Malik (d. 672/1273), the famous
grammarian, who stated that knowledge is a bounty from Almighty Allah and His special gift,
so it is not unlikely that He would favour some of the later generation with it and which was
beyond the access of their seniors. Ibn ‘Abidin acknowledged that he had been rewarded with
such capabilities. "* True, but the dominance of imitation (faglid) prevented him from using
this capacity beyond a certain limit. He seems to have believed that [jtihad was still
acceptable for use in certain circumstances. However, his Ijtihdd was confined within the
school of figh to which he belonged, namely Hanafi. Essentially, he would try to solve the
problem in the light of the various opinions found among the scholars of that school. To him,
Ijtihad outside the specific school of jurisprudence was acceptable but only if there were no
other option. He also considered it acceptable to use his own reason if times and ‘urf had
changed and required a change in the law. Such required changes usually meant to him that
the times were becoming more and more corrupt and that the laws needed to be made
stricter.” It is interesting to note that on another occasion Ibn ‘Abidin denied the existence of
a mujtahid (independent fresh decision maker): ‘Our age is not an age of ijtihad’.'® He did not
allow a judge to pronounce a judgment based on his ijtihdd, the reason being that in his
opinion there was no one in his age who was capable of practising ijtihad."” This is in
contradiction to what he said above in support of Ibn Malik.

The Economic Thought of Ibn ‘Abidin

His Criticism of Oppressive Taxes: Ibn ‘Abidin was a state-appointed mufti but this fact did
not prevent him to disapprove any state policy which violated the principles of just taxation
and was not in the public interest. At the end of one of his fatawa about taxes, he added a note
criticising the state’s collection of taxes:

But most of the extraordinary taxes imposed on the villages these days are not for
preservation of either property or people, but are mere oppression and aggression and most
of the expenses of the governor, his subordinates, the buildings of his residence, the
residences of his soldiers and what he pays to the messengers of the sultan... levied in our
country twice yearly and there are many sums on top of it that are taken as presents to his
assistants and attendants...”.'®

From his statement above it appears that to Ibn ‘Abidin the purpose of taxation is to serve the
people, not exploit them. In other words, he recommended a sound policy of taxation based
on the principles of justice, need and economy.

On Money: Ibn ‘Abidin authored a tract entitled Tanbih al-Rugiid ‘ala Masa’il al-Nugid
(Caution to Sleepers regarding Monetary Problems) in which he discussed issues like
revaluation and devaluation of money it’s less acceptance in the market or its disappearance
from circulation altogether.'® In this, he recognised the falling value of money but saw that
this did not nullify sale contracts. To illustrate it, he discussed a situation where some clothes
were sold and before the payment, a change occured in the currency. He holds that the change
may be of two types: either it has been stopped from circulation or its value has decreased. Of



course, in the first case, the sale contract would be abrogated, but in the second case, the sale
would be valid and the seller would have to accept the newly existing currency charge. * In
this connection, he examined the various opinions of Hanafi jurists and their arguments. He
drew heavily upon al-Tumurtashi’s* treatise on the same topic as he acknowledged it
explicitly. >

Ibn ‘Abidin reiterated what earlier jurists had discussed about devaluation or the appreciation
of coinage. The discussion was specific to fuliis (copper coins) or dirhams (silver coins) in
which the major portion is an alloy or a mix of inferior metals. The coins made of pure
precious metals or those with a very little mix of inferior metals, were beyond the discussion
for there was seldom fluctuation in their value. In the era of Ibn ‘Abidin the situation,
however, had changed and appreciation and depreciation began to run in the coins made of
pure metals. ‘But in our time’, he noticed, ‘there is frequent rise and fall in their values as
well.” According to him, no commentator had as yet paid attention to this possibility.”* After
examining the situation he concluded that if the value of a dirham of pure silver or with a
little mix, went up or down, the sale contract would not be affected at all and the same
amount of currency would be paid which was originally mentioned in the contract because
such coins are money both by nature and by convention. In other words, there would be no
consideration of a little-added alloy.” However, if in the sale contract a kind of money is
mentioned which is used only as a unit of account like quriish (singular girsh = pence), and
the value of money changes, then the best solution is that one should pay the average value.
This is so because if we insist on the value of the money at the time of the contract or at the
time of payment, then either of two parties may be harmed. Hence, the solution of the average
is just for both.” It is clear that this is not applicable to gold and silver, which were considered
as legal thaman.

From Ibn ‘Abidin’s account, it appears that fluctuation in the value of money was a serious
problem of his time, one which disturbed the relations of buyers and sellers and naturally
affected the volume of trade. On another occasion, Ibn ‘Abidin noted that the units of “money
in our time are very different from each other. Even the coins issued by the same Sultan are
not identical. Those issued during the early period of his rule are weightier than those issued
at the later stage.” >

Ibn ‘Abidin tried to present the solution in a legalist way by ignoring the economic factors
and consequences responsible for these fluctuations. Had he paid attention to these, he would
have contributed to the monetary thoughts and analyses like al-Maqrizi*’ and al-Asadi® who
lived during the fifteenth century.

Insurance: During the twentieth century, insurance came to be known as fa 'min in the Arab
world. During the nineteenth century, however, Ibn ‘Abidin  called insurance sikarah
(security or securité), influenced by the Italian term siguare and the Turkish sigorta. In the
opinion of Rispler-Chaim,

it is hard to believe that Muslims did not practise insurance before the nineteenth century.
Muslims were involved in marine activities in the Mediterranean and the Indian Ocean
from the seventh century on. Contacts between Islam and Christianity existed in Spain,
Sicily, Italy, Cyprus and Malta. Thus Muslims must have been exposed at least to the
European marine insurance (if not to other types of insurance) which was part of the usual
conduct of trade in the Middle Ages. *

Yet many writers presently eagerly show that several forms of insurance can be traced back to
the beginning of Islam.*

However, modern insurance was mentioned for the first time in Islamic sources under the
name sitkarah (security) by the Hanafi jurist Ibn ‘Abidin in is work Radd al-Muhtar.*' In the
year 1240 AH (1824/1825 AD), his opinion was sought about a kind of insurance which was



common those days among traders. They used to hire transportation from the people of a war
land (ahl al-harb) to carry their goods and commercial stuff. They paid the transporter the
stipulated rent as well as some additional amount for the insurance of the merchandise to
guarantee protection from what people living under war conditions might take away. The
transporter had to guarantee the full return of what people at war may take away from the
trader’s merchandise. Now the question is if he sailed away with these and some pirates from
among a people at war seized the articles, should he, the transporter, in this case, be held
responsible because of the guarantee which he took and for which he received payment for its
protection?

Ibn ‘Abidin’s response was that the Hanafi jurists do not hold him responsible and the
guarantee is not applicable as his position is that of a joint hireling or employee (ajir
mushtarak) he held, “there are well-known differences regarding the guarantee of such a
person. Our school opines that he cannot be held responsible of what is lost from his hands
even if the guarantee has been stipulated.”s> After giving this general fighi opinion, Ibn
‘Abidin further analysed the issue: “If something is lost from his possession without his fault
and it was also not possible for him to protect it from accidents such as fire, sinking, robbers
and attackers, then it is agreed upon opinion that he should not be held responsible. However,
since he has collected rent for protection and stipulated guarantee, his position is like a person
to whom something has been deposited for protection on rent, so that if it is lost, he would be
the guarantor.” ** In other words, because of accepting a price for ensuring the protection, he
should be held responsible. He also pointed out the difference between joint hireling (ajir
mushtarak) and the present contract. In the former case, the main objective of hiring is work;
protection is something supplementary. As for one to whom something is deposited and he
accepts a wage for it then, in this case, the protection is the main purpose and obligatory, so
he should be held responsible. This he also supported by reporting such an opinion from an
earlier scholar, Fakhr al-Din al-Zayla‘l (d. 743/1343), who discussed it in the section on
“guarantee of the hireling.”

Ibn ‘Abidin further states that it remains to be assessed whether the guarantee would be
absolute or against only those risks from which safeguarding is possible. He states that it
appears that guarantee is applicable in the latter case only. This is so because the jurists agree
that a joint hireling cannot be held responsible where safeguarding is not possible. Hence, the
guarantor who received payment for the protection of merchandise falls under this latter
category. ** After taking into account the opinions of earlier scholars on the nature of risk and
the provision of possible guarantee, Ibn ‘Abidin held that if the risk taker explicitly mentions
the risks for which he is shouldering the liability, or such risks are common in the given
exchange contracts, then he will be held responsible, otherwise he will not. *

From Ibn ‘Abidin’s foregoing discussion it appears that the practice of insurance for maritime
trade from pirates was very common during that period, although this was done between
Muslim traders and European transporters. *° The nature of the problem clearly required fresh
thinking. Yet Ibn ‘Abidin tried to solve the problem within the framework of opinions
expressed by the earlier jurists. As he was opposed to ijtihdd, he did not think over the
problem of insurance independently.

It may be noted that Rifa‘ah Rafi‘ al-Tahtaw1 (1215-1290/1801-1873) *” who lived in France
for five years during 1826-31, gave an account of insurance, which he called “partners in
guarantee” (al-shuraka’ fi’l-daman). This association provided guarantees to those who
contribute to it in the case of calamity or accident. ** He did not illustrate how al-shuraka’ fi
‘I-daman functioned and what was his stand regarding insurance. However, the term indicates
that it might have been a mutuality-based insurance, which is at present considered the only
permitted form of insurance in Islam. *’



Bay* Salam: Bay ‘ salam is a sale in which advance payment is made for the commodity to be
delivered in future. In principle, this kind of sale is not permitted because it is selling
something which does not exist at the time of contract. But, as an exception to the principle,
this has been allowed for the convenience of people especially agriculturists who generally
need financing to manage seeds, fertilisers, sowing and harvesting costs. At present bay*
salam is used for the preparation of various investment products. However, this kind of sale
may turn into a source of exploitation if Shari'ah objectives and spirit are not observed. Ibn
‘Abidin warned its cautious use because during the nineteenth century its incautious practice
left many villages in ruins. Generally, advance price was lower than what would be prevailing
after the crops were ready, as a result, farmers lost the bulk of their product and their survival
was in danger. In order to overcome this danger Ibn ‘Abidin hinted towards interference by
the sultan and proposed that he may himself fix the floor price. * Perhaps similar situation
promoted exploitation in the salam based contract in pre-Islamic Arabia as it is reported that
the financier used to accept what he could realise and in the rest, he gave time and increased
the amount. *' It is understood that the farmer is unable to supply contracted produce used to
offer an increase in the amount in lieu of time given for repayment on the next harvest.

Bay‘ Istisna‘: Bay‘ istisna“ is a sale transaction where a commodity is transacted before its
production. It is also defined as an order to a producer to manufacture a specific commodity
for the purchaser. Under an istisna * agreement, a seller undertakes to develop or manufacture
a commodity with clear specifications for an agreed price and to deliver the same after an
agreed period of time. Usmani also considers istisnd‘ a kind of sale where a commodity is
transacted before it comes into existence. It means to order a manufacturer to manufacture a
specific commodity for the purchaser. If the manufacturer undertakes to manufacture the
goods for him with material from the manufacturer, the transaction of istisna‘ comes into
existence. But it is necessary for the validity of istisna ‘ that the price is fixed with the consent
of the parties and that necessary specification of the commodity (intended to be
manufactured) is fully settled between them. **

According to Ibn ‘Abidin, the legal basis of istisna ‘ permissibility stands on ‘urfthat makes it
an exception to the principle of prohibition of selling things that are not existing at the time of
contract. In other words, it is considered a special case exempted from that analogy due to
consideration of ‘urf. * It should be noted that istisna‘ is an important financial product
commonly used in present day Islamic finance, being suited for commercial or residential
buildings, industries, roads, aircraft vessels, and so on.

Bay‘ al-Wafa’: To Ibn ‘Abidin removal of hardship people and prevention from practices of
riba had priority in economic issues. It was this consideration that he validated bay* al-
wafa’,* relying upon the authority of al-Bazzaziyyah.* Under this contract, the owner sells his
estate, with a condition that he will have it back once he returns its price to the buyer.* In
other words, it is a sale contract with an attached condition of abrogation, that is if the seller
returns the cash, the buyer shall return the asset. Bay‘ al-wafa’ developed after fourth-century
hijrah in central Asia when people of Bukhara felt difficulty in getting finance. As a result this
mode became so common that it was transformed into a custom.”” However, the majority of
scholars in the past and at present consider it an invalid contract. The Islamic Figh Academy
of the Organization of Islamic Conference (O.1.C.), now Organization of Islamic Cooperation
in its seventh session held at Jeddah (1412 AH/1992 AD) also confirmed its prohibition.*®

It will be interesting to compare Ibn ‘Abidin with al-Shawkani® on this issue. The two
scholars were contemporaries, but they presented extreme views on practising ijtihdd. While
al-Shawkant advocates for ijtihdd and calls to shun imitation (taqlid), Ibn ‘Abidin thinks that
there is no way but imitation and following the earlier jurists as the capability of ijtihdd, in his
opinion, does not exist in his period. Nevertheless, their stand on two seemingly identical
transactions is same.



Al-Shawkani uses a slightly different term—bay * al-raja ™ (sale on buyback expectation). It
was very common in practice during his time in Yemen at the early nineteenth century. It
refers to selling an agricultural land at the market rate or less with the condition that the seller
has right to cancel the sale within a fixed period. At the expiry of that period, the transaction
shall be final. Al-Shawkani considers it as one of the valid sale transactions based on the
doctrine of khiydr al-shart (option by stipulation). *' It is valid unless the two parties are not
using it as a subterfuge to circumvent the prohibition of ribad (interest). Due to this
apprehension, some of the Zaydi jurists held it as illegal sale because this transaction looks
like borrowing money and pledging land as collateral and providing the lender (buyer) an
opportunity to use the land and get the fruits (which is ribd). > Al-Shawkani has been
criticised on his validation of bay ‘ al-raja’ on the ground that bay * al-raja’ is similar to bay*
al-wafa ™ which is declared prohibited by the main-stream scholars.

As we know from a statement by al-Shawkani himself, Yemen, at that time, was passing
through a period of chaos in matters of religious life, economy and political affairs™. . . .
Riba, which is clearly prohibited, was practised openly. The governor himself was surrounded
by usurers from whom he borrowed money on interest, in turn shifting its burden to the
general public.”

Thus we find that in spite of belonging to two different schools, both Ibn ‘Abidin and al-
Shawkant gave importance to the ‘wurf (the existing custom) for their permission of bay ‘ al-
wafa’ and bay* al-raja’ respectively and used it to present the solution for the economic
problem faced by the community. Both tried to remove hardship and save people from open
breach of the prohibition of riba. However, they did not think or advise to establish
institutions that could solve the problem of financing without inviting any objection from
Shari ‘ah point of view.

Concluding Remarks

In the preceding pages we have seen that Ibn ‘Abidin, discussed some economic issues in a
traditional way without paying attention to the economic causes and effects with respect to
forming his opinions about them. One may argue that it was not expected from a pure jurist to
do so. But the history of Islamic economic thought reveals that in its formation period jurist
played an active role in the evolution of economic ideas in Islam. ** Ibn ‘Abidin was the model
of a traditional scholars who were not exposed to European influences. As against the later
generation of nineteenth-century scholars, neither he visited foreign countries, nor did he read
the translation of foreign works. So he was not exposed to the tremendous developments in
politics, economics, science and education that had already taken place in the Western world.
He touched some of the economic issues, but his treatment remained in the jurisprudential
framework. He discussed desirability or rejection of certain economic institutions on the basis
of traditional figh rules, which generally did not go in economic analysis. However, in due
course, when the situation had changed, scholars who came after him, started thinking in a
fresh and different way on such issues. This trend became popular with time. However, before
concluding I would like to make it clear that this comparison is not meant to belittle the
importance of Ibn ‘Abidin’s contributions. In fact, his opinions on bay‘ al-wafd’, sitkarah,
istisnd‘, bay‘ al-salam, etc. cannot be ignored. They provided the starting point for modern
Islamic economic thinking and are still frequently referred to.
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