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Abstract

The conventional economic literature on law enforcement provides no satisfactory explanation for the
enforcement policies in the field of environmental regulation, safety regulation and health regulation. In
these fields enforcement usually applies administrative law sanctions and is characterized primarily by
advice, persuasion and warnings. This is illustrated for the enforcement of fire safety regulation in bars
and restaurants by Dutch municipalities. | demonstrate that economic analyses are well able to explain
the benefits and need of an enforcement policy of advice, persuasion and warnings. However, it is also
true that in the specific field analyzed a more deterrent policy by more severe punishment will most
likely improve compliance. As such, the general economic argument of the benefits of deterrence
should not be abandoned.
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1. Introduction

The standard economic model of law enforcement stresses the importance of punishing
individuals and firms in order to deter them from committing a violation." It assumes that a
potential violator behaves rationally, so that he decides to comply with a regulatory standard if
the expected penalty exceeds the costs of compliance. This model seems at odds with actual
enforcement policies, especially in the field of environmental, safety and health regulation.

Consider for example the enforcement of fire safety regulation in bars and restaurants in
the Netherlands. These types of establishments should take measures in order to prevent
and/or limit the damage from fires to customers. These safety rules are enforced by
municipalities and the local Fire Brigades. A municipality inspects a bar or restaurant once or
twice per year. These inspections are announced, or even an appointment is made, and
performed during the day or at least not late at night when the establishment is in full use. If
the enforcement officials detect a violation, they do not impose a sanction but provide a report
with the failures and announce a re-inspection. If the proprietor continues to violate despite
several re-inspections, he receives an official sanction. This sanction is not a fine, but a formal
warning implying that the proprietor has to restore compliance otherwise he has to pay a
penal sum or his license is (temporarily) withdrawn. However, in practice these sanctions are
never used.

Such enforcement policies are quite common. In Continental countries like the Netherlands
the regulations addressed at firms are primarily enforced by so-called ‘administrative
enforcement’.? The question is whether the economic model is applicable to these enforcement
policies. There are two lines of research that deal with this issue. First, economists have tried
to explain what has been labeled the ‘Harrington Paradox’®: (i) the frequency of inspections is
low; (ii) even if a violation is detected, sanctions are hardly imposed; (iii) yet, the level of
compliance seems to be pretty high. This combination of observations has inspired a lot of
mostly theoretical research that tries to explain the combination of a seemingly lax
enforcement treatment with surprisingly high compliance levels.* By now, an important
question is whether the Harrington paradox exists at all (Nyborg and Telle, 2006).

Another line of research that is mostly developed outside of economics focuses on the
enforcement style. It argues that a policy of advise, persuasion and warnings is able to
achieve higher levels of compliance than strict punishment. The enforcement style is labeled a
compliance strategy as opposed to a deterrence strategy of which economists are thought to
be the main defenders. ®> Under a compliance strategy the enforcement official acts not as a
‘policeman’, but as a ‘consultant’, or a ‘relief worker’. Enforcement proceeds according to an
enforcement pyramid, in which fines and other criminal sanctions are only imposed if the
individual or firm keeps on violating. A deterrence strategy ignores that most people are

The ‘conventional’ economic literature on law enforcement is summarized in Polinsky and Shavell (2000) or
Shavell (2004, Part V).

Because enforcement is by administrative bodies like municipalities. The term should not be confused with
administrative law and economics, which deals with the position of the government (the administration)
relative to that of courts, the optimal level of discretion etc.

For example Heyes (2000), after Harrington (1988, p. 29).

See Heyes (2000) and Nyborg and Telle (2006) for an overview.

The enforcement pyramid was introduced by Ayres and Braithwaite (1992). Another important reference is
Hawkins and Thomas (1984), especially the chapter by Kagan and Scholz. Compliance strategies are further
introduced and discussed by Hawkins (1984), Bardach and Kagan (1982) and Hutter (1997).

There is no major economic textbook (part) that tries to explain the enforcement style. Examples of a few
economic articles on compliance strategies are Veljanovski (1984), Fenn and Veljanovski (1988), Garvie
and Keeler (1994) and Ogus and Abott (2002).



willing to comply, that people may be incompetent to comply and that most people better
comply under a cooperative attitude that acknowledges the individual circumstances.

In this paper | will analyze that a compliance strategy can be favorable from an economic
perspective too. | will examine whether the economic model is applicable to the field of
administrative enforcement, where enforcement is primarily characterized by advice,
persuasion and warnings. Therefore | will analyze the example of the enforcement of fire
safety regulation. Based on this example | show that the economic literature is not only
academic, but is useful in examining actual enforcement problems, while on the other hand
studying the enforcement policies in practice helps to improve our understanding of
(administrative) enforcement, its sanctions and the corresponding enforcement style.

This paper is organized as follows. First, | will describe in more detail the enforcement of
fire safety in the Netherlands and examine its prima-facie contradictions with the standard
economic model. In section 3 | more thoroughly analyze the enforcement style. Based on this
field study, | reflect on the general discussion between deterrence and compliance strategies
in section 4. | summarize the reasons and conditions for deterrence or compliance strategies
from an economic perspective. Section 5 concludes.

2. A description of the enforcement of fire safety in Dutch bars and restaurants

Whoever is interested in the effects of administrative law enforcement, would like to have
recourse to a sound database of compliance levels, compliance costs and expected penalties.
Unfortunately such information is not available in the Netherlands.® In recent years we have
learned a lot about the output of enforcement agencies: how many schools have been visited,
how many sanctions have been imposed, how many licenses have been withdrawn etc.
However, these do not guarantee that inspection and enforcement is effective, let alone
efficient. The agencies hardly provide any information about the (social) consequences of their
actions, the outcome of enforcement. How does the output affect the level of compliance, and
— even more — how does compliance affect the compliance costs and the expected damage?

Because there are no data available on these relationships, | conducted a qualitative
research of a specific problem at the local level. | studied the enforcement of the fire safety
regulation in bars and restaurants in the Netherlands. | visited 13 municipalities and
interviewed their enforcement officials in order to examine how they enforce this regulation
and what are the effects of their policy. Let me shortly describe this field.’

Bars and restaurants

The decision to study bars and restaurants is because this is a relatively homogeneous
group of establishments, aimed at serving food or drinks that are consumed at the place itself.
Not included are hotels that have to fulfill stronger requirements because of the opportunity of
passing the night when people are more vulnerable to fire. Also snack bars and small take

6 Leeuw and Willemsen (2006) demonstrate this for national enforcement agencies in The Netherlands. It is

confirmed by Algemene Rekenkamer [Netherlands Court of Audit] (2005). Given the scarce (empirical)
literature on administrative law enforcement this is likely to be a general pattern for at least Continental
countries. Empirical research to the effects of regulatory enforcement is usually about the use of fines (most
often in the US or UK). Notable exceptions are Telle (2004) and Eckert (2004).

A more extensive description will appear in my thesis (planned for publication in 2008). Moreover it is
relevant to interview the proprietors too. However, it is difficult to approach them. They are not very willing
to cooperate and if they do, they seem to give too much desirable answers.



away restaurants are excluded that do not have to take precautions to help people escape in
case of fire, because there are only a few people present. Moreover, usually the proprietor of a
bar or restaurant just exploits one establishment, so that these firms are characterized by a
rather simple organization with few hierarchy levels. The proprietor himself runs the
establishment, directs his personnel, and receives the profits of the business. There are a few
larger chains, notably in fastfoodrestaurants (e.g. McDonald’s) where there might be conflicts
between organizational and managerial goals.

The regulatory setting

Of course, a fire results in financial damage to the establishment. Therefore the proprietor
has an incentive to prevent fires. The regulation is primarily aimed at preventing and/or
limiting the damage from fires to customers.® Bars, restaurants and similar establishments
should take measures like (1) keeping escape routes and emergency exits free from obstacles
(like beer crates or tables), (2) decorating the establishment only with impregnated
decorations, (3) guaranteeing that the escape-route indications always burn during use and
yearly checking the escape-route indication and the emergency lighting, (4) annual
certification of the fire extinguishers, (5) being careful with candle lights, ash-trays etc., and
(6) not allowing entrance to more visitors than the maximum stipulated in the license.
Municipalities and the local Fire Brigades enforce these types of regulations. They inspect the
establishment regularly, both periodically and during events or feasts. Furthermore, they can
decide to inspect when they receive a complaint or report about an establishment.

Sanctioning is primarily by what is called ‘administrative enforcement’. Under
administrative enforcement the College of Mayor and Aldermen can charge the proprietor to
restore compliance otherwise he has to pay a penal sum or the municipality restores
compliance at his expense (administrative coercion). If these do not work, the municipality
can withdraw the proprietor’s license, which in fact means that he has to close his business.
Offences can also be enforced through criminal law by the Public Prosecutor, especially when
the offences create clear and immediate danger. The maximum sanction is a fine of 4500
euros or four months imprisonment. Usually fines of about 250 euros are more realistic.

Actual enforcement policies

In practice, municipalities inspect most bars and restaurants once a year. Bars and some
restaurants in the centre of the city often face an additional inspection during events or feast
periods. These inspections are announced, or even an appointment is made, and performed
during the day or at least not late at night when the establishment is in full use. If the
enforcement officials detect a violation, they provide a letter in which the failures are reported
and instruct the proprietor to restore compliance before some deadline (usually 6 to 8 weeks).
In addition, they announce a re-inspection after this deadline. When at re-inspection
compliance is not restored, they either choose another re-inspection or give the proprietor a
formal warning. With this warning they threaten to impose a penal sum or a (temporary)
withdrawal of the license. However, these sanctions are never really executed. The
cooperative proprietors restore compliance after one or sometimes two inspections. The
unwilling proprietors, estimated at 10 to 20 percent of the total number of proprietors, restore
compliance at the latest after a formal warning. Fines or other punitive sanctions are not used.

& VNG (2002).



Municipalities themselves are not allowed to use them. Police departments as well as Public
Prosecutors do not make time for the enforcement of these regulations.

Is there a Harrington paradox?

On first view, the description above confirms the existence of the Harrington paradox:
despite small expected sanctions, at least no immediate punishment, enforcement officials are
in general satisfied about the level of compliance. However, there is a difference between
serious and minor violations. For violations that create immediate and serious danger to
customers the expected sanction is in fact rather high. Serious non-compliance will generally
not remain unnoticed for a very long time. Although visitors are not afraid of insufficient
precautions in general, they will be concerned about serious threats to life and body, at least
someone will. Other municipal departments that inspect on for example hygiene, serving
liquor, public order etc., are not able to notice small violations, but will notice and report
severe violations or a broad non-compliance record on all regulations. Finally, a proprietor that
has committed serious violations will be inspected more often and at least more thoroughly
and more strictly.

For serious violations criminal prosecution is possible. Moreover, the municipality is able to
close the establishment until the violation has ended. The use of these sanctions is credible. If
the fire safety department can show that there is real danger, the municipality does not want
to risk to ignore its responsibility and to be blamed for inertia if something happens. The
threat of these sanctions seems sufficiently high relative to the costs of compliance, so that
almost all proprietors comply. As a consequence the real imposition of these sanctions is
hardly observed. Only one of the thirteen visited municipalities reports one such a situation
over the past years.

For minor violations the story is different. These are not threatened with criminal
prosecution or immediate closure, but with a warning to restore compliance. If the proprietor
adequately responds to this warning, no further action will be taken. If the proprietor ignores
the warning, the threat of sanctions becomes increasingly more strict. In the end, the threat
of a legal procedure and of formal repair sanctions is sufficient to enforce compliance, even for
the uncooperative proprietors. The financial consequences of these sanctions can rise quite
high. Also the time and circus around (re-)inspections is expensive for proprietors. In fact, the
policy is a variant of the state-dependent enforcement policy that was proposed by Harrington
(1988) and others.® In first instance violators are not punished, but moved to a target group
in which they are more closely monitored by re-inspections, until they comply. As a
consequence, minor violations are very often detected. The enforcement officials report that
there is always something wrong. Inspections in which the report contains no failures at all are
less than 10 percent. In more than 50 percent of the cases, the enforcement officials
announce re-inspection. Apparently in these cases there are enough violations to warrant a re-
inspection.

So, the level of compliance is not unexpectedly high relative to the expected sanction.
Enforcement officials do find many minor violations, because proprietors are not punished, but
only warned that in the future sanctions might follow. The only important point is that they
should not willingly and deliberately create a fire dangerous situation. Proprietors are deterred
from these violations by sufficiently high sanction. This pattern fits the description of Nyborg
and Telle (2006) for compliance with environmental regulation in Norway. They conclude that

o E.g. Harford and Harrington (1991), Heyes and Rickman (1999), Friesen (2003).



“[T]he claims that firms comply with environmental regulations to a surprisingly high degree
must be regarded as a yet unconfirmed myth, rather than as an established fact” (p.14).

3. The optimal enforcement style for enforcing fire safety in bars and restaurants

Such a policy of increasingly strict enforcement can be an efficient strategy to deter
offences, given the limited enforcement resources and available sanctions. But the
enforcement policies and officials do not seem to be concerned with deterrence at all, but
inspect to explain and convince of the importance of fire safety. The main puzzle to the
economic model is not that the level of compliance does not correspond to the expected
sanction, but why enforcement officials choose an enforcement policy that is different from the
economic model of strict enforcement of offences. Enforcement officials defend the policy by
arguing that advice, persuasion and warnings are more effective than direct punishment. They
start with a cooperative attitude, with no intention to immediately prosecute an offence. In
their own words they argue that they apply a compliance strategy instead of a deterrence
strategy. They make the following claims that will be discussed subsequently:

1. Most proprietors are insufficiently aware of the regulation, of compliance methods and of
(the importance of) fire safety. Inspection is needed to explain to the proprietor his
failures and the danger of non-compliance. Enforcement is characterized by advice.

2. Proprietors can not always help that they are in non-compliance. Inspection is aimed at
restoring compliance and thereby fire safety.

3. Most proprietors are willing to comply. Therefore there should be no witch-hunt on non-
compliance. Inspection is needed to persuade the proprietor that compliance is socially and
morally desirable.

4. The problem with imposing sanctions is that many and strict legal requirements have to be
satisfied, which costs a lot of time and effort. Inspectors achieve more and sooner
compliance by explanation and cooperation.

5. As long as the proprietor shows to be cooperative, the enforcement officials are
cooperative too. But if the proprietor shows that he has no intention to comply, they start
a strict, deterrent enforcement strategy. Some say that they do not prosecute every
offence. The primary question is: is it fire proof in this establishment? Others disagree and
regard the legal requirements as the minimum that has to be satisfied.

6. Fire safety is the own responsibility of the proprietor. Inspection is only a random
indication to stimulate proprietors to take this responsibility.

3.1 Information and advice — non-compliance by ignorance

The enforcement officials argue that inspection is needed in order to explain to the
proprietor the requirements and the importance of fire safety, and to tell which shortcomings
they observe and how he can cope with these shortcomings. Most proprietors are insufficiently
aware of the fire safety regulation. Therefore a relaxed, cooperative enforcement style, which
takes time to explain relevant matters to the proprietor, is more effective than immediately
punishing violations. Therefore inspectors make appointments and take plenty of time for their
inspections.



The theoretical defense

If a proprietor is insufficiently informed about the relevant costs and benefits, he is not
able to adequately choose the level of compliance. Firms face two types of uncertainty
(Veljanovski, 1984). First, there is uncertainty concerning the law. Given the number of
(detailed) standards, firms will often have an incomplete perception of law and their
obligations and of the (expected) sanctions. Secondly, there is uncertainty concerning the
least-cost method of compliance. Small firms in particular do not necessarily possess the
expertise on the best compliance techniques.'

In general, imposing adequate sanctions for non-compliance provides adequate incentives
to obtain efficient levels of information.'' However, under some circumstances this incentive is
inefficient. First, there might be economies of scale in information gathering, if information is
quite expert, technically complicated information, as applies to fire safety regulation. It is not
a natural by-product of exploiting a bar or restaurant. If the proprietor underestimates the
probability of a fire, he will undercomply if he is sanctioned for the occurrence of a fire. If the
proprietor does not know which standards apply, because they are too numerous or too
vaguely formulated, he will choose either excessive or too little precautions. For example, the
fire safety regulation contains requirements about the maximum number of seconds before
emergency lighting should burn in case of a power failure. Proprietors can not be expected to
know the regulation in such detail.

Secondly and in addition, it may be inefficient if every proprietor incurs the costs of fully
acquainting itself with the law and the least-cost method of compliance. If the costs of public
inspections are small relative to those of self-audits by firms, social costs will be lower when
local firefighters, who naturally possess this information as part of their job, visit bars and
restaurants and share their information with the proprietors (Veljanovski, 1984; Friesen,
2006).

Evaluating the argument

That proprietors do not naturally possess information about expected fire damage, is not a
sufficient argument in favor of a lax enforcement treatment. The problem of insufficient
information might be solved by enforcing in an ‘earlier’ stage (Shavell, 1993). If proprietors
are not able to predict the expected damage (and thereby sanctions), the solution can be to
choose act-based enforcement on the level of precautions to prevent damage. This is precisely
what is observed in the field of fire safety in bars and restaurants. Act-based enforcement only
requires that the proprietor is aware of the act-based standards and of the sanctions that
might follow.

It is argued that proprietors can not be expected to know the act-based regulation in
detail. Actually, the rules are not that difficult. The detailed rules about seconds and minutes
are captured in other rules that are quite easy to remember. For example, yearly replacing the
lamps in the escape-route indication, yearly checking the emergency lighting and yearly re-
certification of the fire extinguishers, guarantees that the proprietor satisfies the detailed
requirements on minutes and seconds. Even | am able to summarize the regulations in a
paper for (I assume) absolutely laymen in this field. The major rules summarized in section 2
are not difficult to remember and it is clear how proprietors can comply with them. In fact,

" See also Shavell (2004, pp.562-564) who discusses the problems of ignorance and mistake.

""" Shavell (1992a and 2004) and Friesen (20086).



most fire departments have a brochure that quite simply summarizes the fire safety rules.
There is no reason why public inspection is needed on top of this type of general information
campaigns. Moreover, it is not clear why advice should be a continued objective of inspections.
There is no fast technological or institutional change so that information is outdated within a
year. Enforcement might contain two stages. In the first stage, for example during the
granting of the fire safety license, the proprietor is informed about the relevant regulation.
After that, a deterrence strategy can be used in which offences are adequately sanctioned.

The argument in favor of advice is usually sustained by referring to the fact that inspectors
do find many violations during inspections. Many inspectors have the impression that the
proprietors do not know or simply do not observe their violations, like placing a table in front
of an emergency exit. However, | judge that this type of behavior is primarily the result of a
relaxed enforcement treatment. Proprietors have no incentive to inform themselves about
their compliance status. When a strict punishment policy would be adopted, the blocking of
emergency exits would soon be over. Proprietors would certainly be aware of it.

3.2 Remediation — non-compliance by accident

Another claim is that proprietors can not always help that they are in non-compliance.
Failure to be in compliance is not always a fault of the proprietor. Non-compliance is the result
of defects of technical devices, like the sudden break down of a lamp of the escape-route
indication. It is argued to be ineffective, unfair or disproportionate to immediately punish such
violations (an exaggerated ‘witch hunt’). Inspections are aimed at restoring compliance and
thereby fire safety.

The theoretical defense

For social regulation of firms (non)compliance is generally ‘a continuing state of affairs’
(Veljanovski, 1984). The enforcement authority should try to reduce the time spent in
violation (Nadeau, 1997). This return to compliance is labeled remediation. For fire safety
regulation remediation especially implies repair of technical devices that have broken down.'?

As explained by Livernois and McKenna (1999)'3, if offences occur accidentally, the optimal
enforcement policy may be to provide the proprietor a warning. First he is allowed to restore
compliance. Only if he fails to be in compliance before some next period, he is sanctioned. This
occurs when an inspector who detects a violation, issues the proprietor to repair the
installation and be in compliance in a period of 6 to 8 weeks."*

Evaluating the argument

However, upon further examination offences are not ‘accidental’. The probability of
technical failures is to a large part under control of the proprietor. The standards are precisely
aimed at inducing the proprietor to take sufficient care so that technical failures in the
equipment are reduced to a minimum. For example, yearly replacing the lamps in the escape-

The argument can also be applied to cleaning-up damage from non-compliance. Here, clean-up is less
relevant and not explicitly discussed.

'3 See also Malik (1993) and Friesen (2006).

The only difference is that Livernois and McKenna (1999) assume that firms self-report their violations,
while in the case here the warning is only given if the inspector detects the violation.



route indications should prevent that they suddenly break down. Moreover, the enforcement
officials are able to sanction the fact that the proprietor fails to immediately replace
malfunctioning escape-route indications (Innes, 1999). The level of repair is quite well
observable by the fire safety departments, even more since proprietors have to register the
repairing they have done to installations. The policy of Livernois and McKenna (1999) is only
efficient if the target compliance level is less than full compliance. Here it is desirable that a
device is immediately repaired. The current policy only allows the proprietors to delay
compliance. A deterrence strategy that imposes sanctions dependent on the level of repair,
will deter the underinvestment in preventing technical failures.

3.3 Persuasion — voluntary compliance

The enforcement officials argue that most proprietors are willing to comply. Persuading the
proprietors to comply, is more effective than punishing every violation. The latter will break
down their cooperation. Enforcement is much easier if it builds on this willingness to comply.
Therefore enforcement is not aimed at punishing non-compliance, but at stimulating voluntary
compliance. Enforcement officials try to persuade the proprietor that compliance is socially and
morally desirable. Proprietors are taught how they behave as good and responsible citizens.
Again this requires that enforcement officials take much time for inspection and do make an
appointment.

The theoretical defense

Proprietors not only consider the direct costs of compliance (in time, effort and money)
and the expected formal sanction by the government, but also other, indirect compliance-
related benefits and costs.' First, a proprietor may choose to comply because of informal
sanctions, i.e. because he fears that others, like customers, neighbors or colleagues, will
disapprove his non-complying behavior. Secondly, there may be an intrinsic motivation (or
willingness) to comply, because the proprietor feels uncomfortable by violating the norm. A
proprietor that subscribes a norm, feels regret and guilt when he violates it. Or a proprietor
may feel the intrinsic motivation not to hurt his customers. These indirect costs may depend
on the decision of other proprietors. The culture in the catering industry determines how
violation and compliance are perceived.

The existence of intrinsic motivation to comply justifies both a more deterrent and a more
compliant enforcement strategy. If enforcement is weak or becomes weak, proprietors might
lose their belief in the norm and no longer subscribe to it, especially if they observe that
others can violate the norm unhindered. Enforcement has to be strict enough so that
proprietors keep on believing that the norm is actually important and should not be violated.'®

On the other hand, strict enforcement can also be counterproductive. Immediate
punishment of every even minor violation might induce proprietors to believe that they only
have to comply because of the sanction for violation. Sanctions might crowd out the intrinsic
motivation to comply and/or the sanction may be regarded as a price the proprietor can pay to

S Areview of norms and possible sanctions can be found in Posner and Rasmusen (1999).

6 See WRR (2003).



buy non-compliance.'”” Therefore it might be better to forgo a strict enforcement policy of
immediate punishment and instead choose a policy of warnings, negotiation and cooperation.

Evaluating the argument

The influence of informal sanctions in fire safety is very limited. Disapproval of proprietors’
behavior by customers, neighbors or colleagues is practically absent, unless it actually results
in a (great) disaster. Customers lack the information to make their consumption dependent on
the level of compliance. Only the reputation with the municipality is somewhat important
because the municipality is less ready to help a non-compliant proprietor if he needs a favor.

It is likely that the intrinsic motivation to comply is of more relevance, although this is
more a claim of enforcement officials and general common sense, than an evidence-based
fact. Anyhow, it does not provide sufficiently indications of how the enforcement policy should
look like. As discussed above, intrinsic motivation to comply requires a balance of a
compliance and a deterrence strategy. It seems that in the current situation where violations
are treated mildly, the enforcement policy signals that violation does do relatively little harm.
This stimulates a culture in which non-compliance is not regarded as a problem. The lack of
large norm subscription and thereby feelings of guilt and regret questions whether proprietors
really have an intrinsic motivation to comply. To earlier induce compliance, the balance should
be shifted towards a more deterrent strategy. This will teach the proprietors that the
regulation should really be taken seriously. Of course, the enforcement policy should reckon
with the possibility of crowding out of motivation. This could be solved by first providing a
proprietor a warning, but by strictly enforcing the regulation after this warning. Moreover, if
sanctions can be made high enough, the problem of crowding out of intrinsic motivation is of
no interest (Lin and Yang, 2006). If the expected formal sanction does exceed the direct costs
of compliance, the proprietor will always comply irrespective of its moral concerns.

Irrespective of the precise enforcement style, it is unclear how inspection does and should
create and shape norms. Does inspection directly create norms or does it create norms by
increasing the proportion of complying proprietors? Should inspections be targeted on
complying firms, because they have to be confirmed in their belief in the norms, or on non-
complying firms, because punishment leads to guilt and regret? And what is the optimal
number of inspections for norm formation? Why do moral intentions to comply not survive if
public inspections are reduced? The case of fire safety in horeca establishments does not
answer these questions. Nor does the literature provide any further consideration of these
issues.

3.4 Informal enforcement - tolerated non-compliance

A claim that can be heard from almost all enforcement officials is that imposing sanctions
is complicated. It costs a lot of time, effort and money. The legal requirements that have to be
fulfilled are strict and high. An official achieves more and sooner compliance by cooperation. A
deterrence strategy is ineffective because it carries the threat that the whole budget is spent
on expensive legal procedures without improving fire safety. Therefore the enforcement

7 It is well-known that extrinsic rewards might crowd out intrinsic rewards. Recently the argument has been

applied to penalties instead of rewards. See Gneezy and Rustichini (2000) and Lin and Yang (2006).



officials start with informal notifications. Only if it is really necessary because the proprietor
remains unresponsive, the municipality will start an official enforcement procedure.

The theoretical defense

If a sanction is imposed, the proprietor can appeal the municipality’s decision in an
administrative court. The proprietor might contest a decision successfully by questioning the
facts, the standard or the appropriate sanction (Khambu, 1989; Malik, 1990; Heyes, 1994).
The higher the sanction, the more possibilities the firm will use to escape sanctions. Therefore
an increase in the expected sanction or an increase in the standard, can have an adverse
effect on the level of compliance. This effect is even stronger when legal procedures are costly
for the enforcement authority, because the time spent on these procedures can not be spent
on detecting violations. In response the enforcement authority might be better off by
enforcing lowered, informal standards (Khambu, 1989) and/or by first issuing a warning
(Nyborg and Telle, 2004; Fenn and Veljanovski, 1988).

Another problem is that because sanctioning is expensive, the threat of sanctions is
incredible (Boadway et al., 1995; Baker and Miceli, 2005). Therefore, at the supreme moment,
the municipality might be more interested in minimizing current enforcement costs than in
deterring future non-compliance. If the threat of a sanction is not credible, proprietors know
that they can get away with non-compliance. Of course, unwillingness to sanction might also
be the result of a discrepancy between public interests and private interests of enforcement
officials.

Evaluating the argument

That enforcement officials are quite afraid that their decisions do not withstand the court’s
review, is especially a problem of perception. Several studies have shown that there is no
reason for municipalities to be afraid that judges reverse their decisions because of formal,
procedural errors. In some cases the court even sustained the decision despite formal failures
by the municipality.'® The fear for judicial review is unfounded as long as municipalities ‘just’
do their job. The fear seems to stem from a lack of judicial expertise in fire safety
departments. Most officials indicate that they would appreciate a better back-up from legal
departments or even an own lawyer employed.

Moreover, it is hard to think up what might be contested by the proprietors. In general the
standards are quite clear. If municipalities have granted proprietors time to restore
compliance, they are entitled to impose sanctions. The facts will also remain largely
undisputed. The only violation that is difficult to establish is the number of visitors as it is
difficult to count the number of present people in a crowded bar. But generally, challenging
the sanction that is imposed is of no use.

That does not deny that imposing sanctions requires time and effort and that the threat of
a sanction might therefore be incredible. For example, enforcing the number of visitors is
problematic because it can lead to problems of public order when people are sent away from a
bar on the streets. Municipalities are unwilling to impose sanctions if the costs are not in
proportion to the offence, for example when just one escape-route indication does not burn.
The College of Mayor and Alderman will often give priority to other, more severe, cases, like
an environmental or building offence. The imposition of a sanction is often executed by a

'8 See especially Committee Alders (2001, pp. 265-288) and Gundelach and Michiels (2003).



different department (the Legal or Building Department). If the fire safety department finally
wants to impose a sanction, the file starts at the bottom of the stack of the other department
and possibly never reaches the top. Moreover, there are some indications that sanctioning is
not always in the private interest of the enforcement officials, like the sometimes poor
cooperation between different municipal departments, the dislike of trouble with a proprietor
or other municipal departments and the fact that many inspectors prefer to spend time on
advice rather than on sending (legal) letters. Especially, most fire safety departments show to
have more interest in granting licenses (for which fees are collected) than in enforcing these
licenses.

If proprietors know that for any reason the enforcement officials may postpone or even
refrain from the use of sanctions, they might choose to continue to non-comply as is largely
observed. Yet this does not mean that a compliance strategy is desirable. On the contrary,
social welfare will be improved if the enforcement officials are forced to pursue a deterrence
strategy of strictly imposing sanctions on every violation.

3.5 Cooperative enforcement — flexible compliance

The enforcement officials say that enforcement has to be somewhat flexible, although
there are different opinions on what this flexibility should look like. Some argue that the
primary objective is not compliance, but fire safety. They do not investigate whether every
single requirement is precisely obeyed, but ask (themselves and the proprietor): is it fireproof
in this bar or restaurant? They negotiate about the necessary precautions to restore
compliance, provided that the fire safety is guaranteed. Others argue that there should be no
compromise on compliance with the regulation, as this is already a minimum. But there is
flexibility in the possibilities to restore compliance. They do negotiate with the proprietor about
the time before he restores compliance, and whether or not the proprietor will benefit from
precautions beyond compliance.

The theoretical defense

If all potentially harmful actions are unambiguously stipulated in the law, the regulation
can be enforced to the letter. A deterrence strategy with a sufficiently high expected sanction
will implement full compliance. However, in general law is inherently incomplete (Pistor and
Xu, 2003). Because open-ended norms are used, it is not unambiguously clear which actions
will actually be punished. In response, law can try to be highly specific, but the lawmaker will
be unable to capture all relevant actions.'”® As a consequence, law is both under- and
overinclusive (Veljanovski, 1984). This problem might be overcome by granting the
enforcement officials sufficient discretion to specify the law for individual firms and particular
situations, in licenses and/or during inspections (Pistor and Xu, 2003).

However, in general, enforcement officials have insufficient information to determine the
first-best level of precautions. Usually there is two-sided uncertainty (Ricketts and Peacock,
1996). Enforcement officials have a better knowledge of the applicable standards than firms.
But firms have a better knowledge about their production process, which governs the detailed

' This is different from the uncertainty described before that proprietors might be ignorant about the law or

perform mistakes in choosing precautions. Here the problem is that proprietors (might) know the standards,
but that these standards are only partially applicable to their situation.



application of regulations and which determines the costs and possibilities to achieve
compliance. In such a situation both the enforcement authority and the firm may benefit if
they behave more cooperatively, in two ways.

Ricketts and Peacock (1996) argue that both benefit if they reveal their private
information. If firms reveal their information, this allows the enforcement authority to enforce
the socially optimal level of precautions. The firm benefits if it implements the required
precautions, because compliance with this (adjusted) standard will relieve it from penalties.
This allows the enforcement authority to bargain higher precautions, which is beneficial if the
law is underinclusive.

Scholz (1991) argues that both benefit from being flexible. The enforcement officials
overlook minor technical violations (due to overinclusion) in recognition of the firm’s extralegal
safety efforts to reduce greater hazards not directly addressed in the regulations (due to
underinclusion). The firm that chooses flexible compliance, can tackle its worst health and
safety hazards with the most efficient methods available rather than spending money to
precisely comply with every standard. Hence, flexible compliance produces greater safety at
fewer costs. In order to sustain flexibility the enforcement officials should choose a tit-for-tat
strategy: maximal enforcement if a firm has established a record of minimal compliance, and
flexible enforcement if the firm has a record of flexible compliance. Under this cooperative
strategy enforcement is characterized by negotiations (Veljanovski, 1984). The enforcement
officials will try to persuade the firm that compliance, sometimes extralegal compliance, is the
cheapest action in order to achieve the highest safety gains. The firm will try to persuade the
officials that compliance is infeasible or extremely costly in order to minimize compliance
costs.

Evaluating the argument

That fire safety regulation is incomplete is self-evident. There are very different types of
establishments. The regulation itself varies from very detailed requirements to very open-
ended norms. Part of this problem is solved by the obligation of a license, in which special
requirements can be included.

It is more difficult to determine whether — in general — the regulation is more under- or
overinclusive. As said, there are two attitudes at the enforcement officials. Some say that the
regulation is just a minimum to which everyone has to comply. For some proprietors it is
necessary to impose even stricter rules. This fits to the description of the enforcement policy
of Ricketts and Peacock (1996) where the municipality tries to achieve as high as possible
levels of precaution. Other enforcement officials speak more in terms of the required level of
fire safety. They argue that the basic question is whether it is fire proof in a bar or restaurant.
They do not consider every minor violation important. This fits to the description of Scholz
(1991) where the municipality tries to achieve the highest safety gains. The enforcement
officials have sufficient discretion to determine the precautions proprietors have to take. But
cooperation is necessary because the enforcement officials lack the information to determine
and enforce the first-best levels of precautions. The officials say they are only moderately
informed about costs of compliance, but have an informational advantage on the expected
damage and the regulation.

For the proprietor there are three benefits from being cooperative and choosing
compliance before the enforcement officials start official procedures. (1) Re-inspections
require time and effort and being cooperative implies less re-inspections. (2) Being
uncooperative implies that the fire safety department chooses strict terms for compliance,



while the fire safety department may allow the flexible proprietor to choose compliance at a
point that better suits (for example that depends on terms by supplying companies). (3) Being
uncooperative may imply that the municipality will also not be ready to help the proprietor if
that is needed. However, what is not clear, is when proprietors choose a cooperative
approach. Are they only behaving cooperatively after inspection or also absent inspection
(throughout the year)? | suspect the former, because there are many violations found at first
inspections, because proprietors are only generally informed about fire safety and have to be
informed over and over again, and because being cooperative (uncooperative) is only
rewarded (punished) after inspection.

So there are sufficient arguments why enforcement benefits from flexibility and
cooperation. However, this does not imply that the current level of flexibility is optimal. First,
cooperative enforcement implies that the inspectors are flexible for cooperative proprietors,
but choose strict enforcement against uncooperative proprietors (“tit-for-tat”). Under the
observed policy uncooperative proprietors are able to delay compliance to a large extent,
because it takes a lot of time before official procedures are started. The inspectors should
immediately adopt a strict enforcement policy if they detect that a proprietor is unwilling to
cooperate. Secondly a cooperative enforcement strategy also includes the threat that
enforcement officials abuse their discretionary powers to maximize their own interests and
apply unjustified discrimination between proprietors. The obligation to strictly enforce
violations might lead to a better, although not first-best, result. It is not obvious that the
regulation is so incomplete that strict enforcement produces undesirable results.

3.6 Supplementary enforcement — compliance as own responsibility

A final comment of the enforcement officials is that compliance is first of all the
responsibility of the proprietor himself. Inspection is only a random indication. Therefore, they
argue, they can not be expected to enforce continued compliance at all times by arbitrarily
punishing every violation. It is better to use inspection to persuade the proprietor that he has
to guarantee compliance throughout the year.

The theoretical defense

In itself, an appeal to the own responsibility of the proprietor seems to be a weak
argument. Such an appeal can be made by every enforcement official, for every kind of
regulation. However, in a somewhat different context there might be a defense of stimulating
the own responsibility of the proprietor. In many situations the importance of public
enforcement is not to induce compliance on its own, but to supplement private enforcement.
As discussed in section 3.1, public enforcement might be needed as a supplement if the
proprietor is ignorant of the (ex-ante) precautions he can take to prevent damages (ex-post).
There are three other relevant weaknesses of private enforcement.

First, public enforcement is needed to reduce the uncertainty about the levels of due care
in private litigation claims (Kolstad et al., 1990).2° If levels of due care are uncertain,
proprietors will overcomply (in order to be sure that they escape liability) or — if uncertainty is
large — undercomply (because making compliance costs will not lead to a sufficiently large
reduction in paying compensation). Under such uncertainty public regulatory standards

20 See also Shavell (1984).



imposed ex-ante might be helpful, at least when courts will follow the regulatory standard in a
predictable way.

A second — related — problem is that proprietors are short-sighted and do not think of the
long term due to severe competition or due to cognitive constraints (bounded rationality).
Then a proprietor might underestimate the small probability of a fire and might be unaware of
the full consequences of liability. Inspection might alert them to the issue of potential liability
damages and therefore prevent them from taking inefficient precautions.

Finally, deterrence by private enforcement may be hindered by for example wealth
constraints or litigation barriers for victims. Public enforcement might be needed in order to
deter non-compliance by wealth constrained firms, so that these firms will at least take some
precautions. Additional private enforcement induces those proprietors that have sufficient
assets to take higher precautions (Schmitz 2000).

Evaluating the argument

Despite no one of the enforcement officials mentioned the supplemental function of public
enforcement, it might be relevant. Consider the three arguments discussed.

It is quite well possible that proprietors are uncertain about the evaluation of their
behavior by courts, and that they are not able to inform themselves about this evaluation
against reasonable costs. The probability of a fire and especially of casualties is small. Most
claims will be settled in relatively intransparent ways. Therefore it might be helpful to impose
ex-ante regulatory standards that will determine negligence. But it is not immediately clear
which enforcement style is most appropriate for these standards. Enforcing the regulatory
standard might be characterized more by advice than by punishment. But probably (section
3.1) public standards can be better communicated by general information campaigns than by
inspections. Moreover, communication about standards might only be credible if the
municipality really and effectively enforces the standards (by a deterrence strategy).
Otherwise the proprietor is able to argue in court that he believed that compliance with the
standards was not that important, as the municipality was unwilling to allocate resources to it
and really take action against violations.

The second problem discussed is that proprietors might be cognitively constrained so that
they are unable to take optimal decisions. The interviews or other data do not investigate the
rationality and available information of proprietors. Probably there is not much difference
between proprietors and other human beings. In the period after the severe disaster in a bar
in the municipality Volendam in 2001 (14 casualties and over 200 people severely injured), it
is observed that most proprietors were aware of potential liability claims. When this
remembrance vanishes, the awareness also disappears. However, the period after the
Volendam disaster is precisely the period in which public inspection was most frequent. That
pattern does not fit the argument that public enforcement is needed at times when proprietors
are insufficiently aware of fire safety. Apparently public enforcement suffers from the same
cognitive constraints.

The third reason for supplementary enforcement does seem relevant. Claiming damages is
not an important problem, but wealth constraints are present, especially when several people
are harmed at the same time. The level of assets largely varies between proprietors. Some
own several bars and restaurants, while others only rent the establishment. However, it is
more an argument in favor of a deterrence than a compliance strategy. In order to induce
those firms with insufficient assets to choose (some) compliance, enforcement has to be strict,



not relaxed. Public enforcement is already guaranteeing a minimal level of compliance, which
is not negotiable.

3.7 Conclusion

| analyzed different claims with respect to the optimal enforcement style in the field of fire
safety regulation for bars and restaurants. These claims often imply that a deterrence strategy
is ineffective. | discussed that under certain conditions a compliance strategy can indeed be
effective. The theoretical (economic) literature identifies several of these conditions. However,
for the example of enforcing fire safety in bars and restaurants it can be concluded that the
arguments in favor of a compliance strategy are usually not valid. On the contrary, most
arguments imply that in the current situation the balance should be shifted towards a more
deterrent strategy.

4. The desirability of compliance and deterrence strategies

The arguments of the enforcement officials in favor of advice, persuasion and warnings, do
not stand alone. The field of fire safety is a classic example of a field in which most scholars
would defend the use of a compliance strategy. So if there are doubts about compliance
strategies in this field, it surely urges caution in general about compliance strategies.

4.1 The debate between deterrence and compliance strategies

The academic (especially non-economic) literature distinguishes two enforcement styles: a
deterrence or penalty strategy and a (negotiated) compliance strategy.?’ Let me briefly
summarize the distinction (see table 1). The central idea of a deterrence strategy is that
tracing offenders and punishing their violations deters them from committing a violation. It
assumes that the potential offender makes a conscious decision by comparing costs and
benefits of (non)compliance. It is a punitive, repressive method that is aimed at achieving
general deterrence by imposing fear of the consequences of violation. Becker (1968) and more
generally the economic models and theories are judged to be the main defenders of this
approach.

This strategy is often criticized. Individuals or firms do not make conscious decisions, but
comply because of the moral intention to do so. Non-compliance is the result of either mistake
or misinformation. A deterrence strategy stimulates people to think in terms of costs and
benefits, reducing moral intentions and hence compliance. It is characterized by ‘going by the
book’, a detached approach where every detected violation is sanctioned, without any
reference to circumstances or motives for non-compliance and/or the objective of the rules. A
deterrence strategy is also reactive, hence too late because the harm has already occurred.
Imposing penalties is only a final possibility for restoring compliance in case negotiations
break down. Enforcement is primarily negotiation, persuasion and advice instead of
sanctioning.

21 See the references of note 5, which is of course an inexhaustive list.



Table 1 Deterrence versus compliance strategies

Deterrence: Compliance:

Fear of consequences non-compliance Moral approval and rejection

Cost-benefits, rational Spontaneous compliance
Command-and-control Alternative regulation

Punitive, sanctioning Bargaining, persuading, advising, informing
Repressive, reactive Pro-active

Criminal law, government action Confidentiality, social cooperation

Generic prevention (deterrence) Fight causes (repair)

Going by the book (to the letter of law, | Motives and circumstances
bureaucratic)

Police-officer Advisor, relief worker
Extrinsic incentives Intrinsic incentives
Economists, Becker Thomas and Hawkins, Braithwaite, Kagan and Scholz

It should be stressed that these strategies are stereotypes. Most scholars promote a
combination of the two strategies. However, there is a clear distinction between the two
different strategies and between those who favor them.

4.2 The real difference between deterrence and compliance strategies

Upon further examination this distinction is less clear than it is on first sight. It concerns
several factors at the same time. Therefore the debate about deterrence and compliance
strategies is often confusing and not helpful to deal with the problem at hand.

Usually a relationship is made between rationality and deterrence strategies. If a firm
behaves rationally, a deterrence strategy is favorable, while if a firm is irrational a compliance
strategy is most effective.?” Moreover, rational firms are assumed to be amoral. However,
rationality does not exclude morality and is certainly not restricted to profit-maximization. |
demonstrated that even from a rational choice approach compliance strategies do have their
merits, while a deterrence strategy might be inappropriate for rational firms.

The distinction between compliance and deterrence strategies should also not concern the
timing of enforcement: ex-ante versus ex-post, or proactive versus repressive. Ex-post
enforcement is nothing more than enforcement after some damage has actually occurred
(harm-based) while ex-ante is enforcement of standards that try to prevent damage (act-
based).?®> There is no direct relationship with the distinction between deterrence and
compliance strategies. For example, remedying damage with a compliance strategy is ex-post,
while strictly enforcing automobilist speeding is ex-ante.

The distinction between a compliance and a deterrence strategy should be limited to a
distinction between the enforcement styles. The style describes what an enforcement official
will do when he detects a violation. A deterrence style is a style in which every violation is
immediately punished and the enforcement official bases his decisions solely on his own
information. A compliance style is a style in which the enforcement agency might forgo some
violations (for some time) when this induces the firm to reveal important information
necessary for enforcement.

22 E.g. Kagan and Scholz (1984).
2 Shavell (1993).
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4.3 The objective of enforcement

The enforcement style should not be confused with the objective of enforcement. From an
economic perspective the social objective of enforcement is to minimize the total costs of
enforcement, i.e. the expected harm for (potential) victims, the costs of compliance for
potential offenders and the costs of enforcement. Enforcement should balance the benefits of
deterrence (less harm but higher costs of compliance) against the costs of enforcement.

In regulatory enforcement of firms maximizing social welfare may include several
intermediate (not mutually exclusive) enforcement objectives: (1) deterrence (signal that non-
compliance does not pay), (2) remediation (restore compliance), (3) advice (inform about
compliance), (4) education (create voluntary compliance), and (5) completion (supplement
private enforcement). A different question is which enforcement style does achieve an
objective the best. As the analysis of the enforcement of the fire safety regulation in bars and
restaurants revealed, arguing that enforcement is not aimed at deterrence does not imply that
a compliance strategy should be adopted. My assertion is that there is no relationship
whatsoever between objectives and strategies. There is no necessary relationship between the
objective of deterrence and a deterrence strategy, or between other objectives and a
compliance strategy. Each of the objectives can be served by both a deterrence and a
compliance strategy. Which one is optimal, depends on the specific conditions and can not be
stated in general.

4.4 The objective of deterrence

Under deterrence (the focus of most economic literature) the objective is to induce
compliance by making non-compliance unattractive. The threat of sanctions signals that non-
compliance does not pay. If the objective is to deter offences, the primary enforcement style
is a deterrence strategy in which offences are immediately punished. The deterrent effect of
enforcement relies critically on the expectation by potential offenders that a detected offence
will consistently be prosecuted (Fenn and Veljanovski, 1988). Not immediately imposing a
sanction negatively affects deterrence. Under a compliance strategy the firm is able to delay
compliance or to negotiate a smaller level of compliance.

The failures of deterrence

But a deterrence strategy fails to deter (i) if regulation is too incomplete, or (ii) if imposing
sanctions is too costly, or (iii) if the enforcement authority and its officials have insufficient
interest in pursuing deterrence.

Under a deterrence strategy, the enforcement authority strictly enforces the legal
standard. If law is incomplete, a deterrence strategy that legalistically enforces the legal
standard to the letter, does not induce the first-best level of precautions. Only if the
enforcement authority is perfectly informed and has sufficient discretion, it is able to
discriminate between firms and to induce the first-best level of precautions by strictly
enforcing this level for each firm.

A deterrence strategy may also be in- or countereffective because imposing sanctions is
costly. If there is serious underdeterrence a deterrence strategy leads to high costs, because
every non-complying firm has to be sanctioned. Then it can be more beneficial to refrain from
sanctioning. The costs of sanctions are not only the direct costs of prosecuting an offence and



executing a sanction, but also the costs and consequences of convicting innocent firms, of
running risk, of contesting enforcement actions (section 3.4) or of crowding out the intrinsic
motivation to comply (section 3.3). A deterrence strategy is also costly if punishing every
detected violation reduces overall deterrence. Sometimes the enforcement authority has to
balance the effects of an immediate penalty on the offence at hand and the importance of
overall deterrence. This is the case if efficient enforcement is based on past compliance®*, so
that it is lax for one group and severe for the other. If the harm from serious offences is
sufficiently high, it is efficient to tolerate small offences in order to deter the more serious
ones (marginal deterrence®®). And self-reported offences have to be punished less severe than
non-reported offences. In these cases using a deterrence strategy against every violation
might reduce the overall compliance rate.

Because of these costs of imposing sanctions a deterrence strategy may imply that the
enforcement authority is spending many resources on imposing sanctions without actually
enforcing the desired level of compliance. Note however that a compliance strategy is only
favorable if the enforcement budget is insufficient for obtaining full compliance. If there is full
compliance, there are no costs of imposing sanctions, including no adverse effects on
deterrence. When the sanction can be made arbitrarily high, a minimal enforcement budget
will be sufficient to enforce full compliance. If however the maximum penalty is binding, the
probability of inspection should be made sufficiently large to induce full compliance. If the
marginal enforcement costs are increasing (due to capacity constraints), social welfare is
possibly maximized by enforcing some partial instead of full compliance rate (Lando and
Shavell, 2004). Moreover the enforcement budget might be insufficient to enforce full
compliance, because there is almost always competition for resources with other public
programs or with private interests of the enforcement officials. If the combination of the
sanction and the enforcement budget is such that full compliance can not be achieved,
underdeterrence might be higher under a deterrence strategy than under a compliance
strategy due to the costs of imposing sanctions.

The final reason why a deterrence strategy may fail, is that enforcement officials are
insufficiently interested in pursuing deterrence and in consistently sanctioning every violation.
This might be the result of credibility problems. If the enforcement authority has insufficient
interest in deterring future offences, it might not be inclined to realize enforcement costs.
Unwillingness to sanction may also stem from a misalignment between public interests and
private interests of the enforcement officials. The officials might be more interested in their
short term careers than in deterring future offences, or might not want to spend sufficient
time on (actual) enforcement. But enforcement officials should not necessarily try to maximize
social welfare. Dependent on the available information and provided that the enforcement
budget is efficiently determined and/or provided that there is no threat of overcompliance, it
may be efficient that the enforcement authority tries to reduce expected damage or maximize
compliance.

Alternatives to a deterrence strategy

If a deterrence strategy fails to deter, different enforcement methods can be efficient.
These are: (i) target enforcement, (ii) adjust the standards downwards, and (iii) cooperate by

24 Harrington (1988), Polinksy and Shavell (1998), Livernois and McKenna (1999).
2 Shavell (1992b), Mookherjee and Png (1994).



offering mutually beneficial deals to the firm. Especially (iii) contains a compliance style of
enforcement.

Suppose that only some partial compliance level is achievable. Then it is optimal to target
enforcement on some subgroup of the population. This will induce the target group to fully
comply, while there is no sanctioning in the non-target group. Hence the enforcement
authority avoids the costs of imposing sanctions. The best targeting scheme is one that
depends on past compliance, for example by issuing warnings. Yet, the primary enforcement
style is a deterrence strategy. The only point is that this strategy might forgo a part of the
population or that the first enforcement action is a movement to the target group instead of a
direct penalty.

If the legal standard can not be enforced, it is generally optimal if the enforcement
authority adjusts the standard downwards and enforces some informal standard. Again the
costs of imposing sanctions are avoided. A partial compliance rate is realized by inducing
every firm to partially comply with the standard. This implies not a pure deterrence strategy
because the enforcement authority should not legalistically enforce every breach of the
standard but forgo minor violations. However, it is a deterrence strategy in enforcing the
adjusted standard.

If due to incomplete law there is large two-sided uncertainty about the standards and
about compliance methods, a cooperative, flexible enforcement style can be efficient. The
enforcement authority can achieve higher levels of safety against lower enforcement costs by
offering mutually beneficial deals to the firm. This implies that it requires the firm to reduce
the most important safety problems in exchange of reducing sanctions for minor violations.

4.5 Optimal strategies for the other objectives

In a similar way we can analyze whether the objectives other than deterrence are most
efficiently achieved by a compliance or a deterrence strategy.

Remediation

Remediation implies that enforcement is aimed at restoring compliance. For example
repairing the technical device that causes non-compliance or cleaning-up the environmental
harm that was created by some emission.

Only if offences occur purely accidentally &nd enforcement can not be made dependent on
the level of remediation, immediate punishment of violations has no merit and a strategy of
warnings is efficient. If however it is possible to sanction insufficient remediation, a deterrence
strategy that imposes sanctions dependent on the level of remediation is efficient, as this will
best induce the firm to choose remediation (given the general conditions for a deterrence
strategy discussed above). Similarly if offences also occur deliberately, there is no need for
lowering deterrence. It is hard to think up of any example in which offences are truly
accidental and in which sanctions can not be made dependent on the level of remediation.

Advice
Advice implies that the objective of enforcement is to make sure that the firm is

sufficiently informed about all benefits and costs of (non)compliance, the standards that apply
and the least cost method of compliance.



If the firm is able to inform itself against reasonable efforts, advice is not needed.
Imposing efficient deterrent sanctions provides firms the efficient incentive to inform
themselves. If the firm is not able to do so (especially under technically complicated
regulation), advice might be relevant. If all firms lack the same kind of information, general
information campaigns will be sufficient to inform them. If law is (very) incomplete, so that an
individual firm can not learn from others, it might be efficient if public inspection has advice as
objective. This requires a more compliant strategy, in which inspection is characterized by
speech, explanation and cooperation.

Education

Enforcement may also have as objective stimulating norms and values that enhance
compliance. Public inspection may be needed to maintain, strengthen or even create norms
and to realize the costs and benefits of norms.

If the costs of norm violation are only realized if an offence is detected — which is
especially true for informal social sanctions — public inspection to detect offences might be
necessary. The magnitude of sanctions may be relatively small, but it is generally necessary to
punish violations (immediately).

If the costs of norm violation depend on the level of compliance in the relevant population,
public enforcement by sufficient deterrence is needed to prevent that compliance and norm
subscription break down. If norm formation occurs by observing that non-compliance is
punished, a more deterrent enforcement style is appropriate. If norms are stimulated by being
inspected if in compliance because this signals that compliance is important and valued, a
more cooperative style, aimed at compliers, is appropriate.

Another problem is that public enforcement may destroy norms, because imposing
sanctions crowds out the intrinsic motivation to comply. Then deterrence might fail and
preventing the breakdown of norms requires a compliance strategy.

Completion

Another objective of public enforcement is to supplement private enforcement. There are
several reasons for this supplementary function. First, public enforcement might be used to
provide the proprietor information he needs in order to take efficient precautions. Especially,
public enforcement is needed to reduce the uncertainty about the levels of due care in private
litigation claims. Moreover, public enforcement is needed because proprietors are not (fully)
aware of the existence and consequences of private enforcement because it suffers from
cognitive limitations. Here, public enforcement has the objective of advice, as specified above.
In addition, information about standards might only be credible if the public standard is
actually enforced. So, in general, public enforcement should apply a deterrence strategy.

Finally, public enforcement might be used to create deterrence for those cases where
private enforcement fails to deter efficiently. Deterrence by private enforcement may be
hindered by for example wealth constraints or litigation barriers for victims. Here, public
enforcement has the objective of deterrence. In general a strict enforcement policy is needed
to induce the privately underdeterred firms to take precautions.
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4.5 Conclusion on deterrence and compliance strategies

| argue that the major difference between a deterrence and a compliance strategy is
between the enforcement style that describes the reaction to a detected violation. There is no
general relationship between objectives of enforcement or firms’ characteristics and the
optimal enforcement style. Assumed that firms are rational, each possible enforcement
objective might be achieved by both a deterrence and a compliance strategy. But in general
the scope for compliance strategies seems to be small and restricted to some specific
situations in which enforcement authorities have small powers and little information. In
general, welfare will increase more by increasing these powers (provided that discretion can
be controlled) than by using a compliance strategy.

The comments on the economic model are often relevant. As economists have
acknowledged to a more or lesser degree, people are moral individuals who not only care
about monetary costs and benefits and who are not perfectly informed. However, the critics
are wrong, in as far as they argue that these are sufficient arguments for a compliance
strategy. On the contrary, often a deterrence strategy is better able to cope with moral
intentions to comply or with imperfect information. Most arguments in favor of a compliance
are especially arguments why a deterrence strategy fails. However, the question should be
whether a compliance strategy would really do better. The optimal enforcement policy should
balance the failures of a deterrence and a compliance strategy.

The mistake of linking economics to deterrence strategies stems from a misunderstanding
of what economics is about. Deterrence is not the objective of economic models of
enforcement. From an economic perspective the social objective of enforcement is to balance
the benefits of deterrence against the costs of enforcement. Deterrence, let alone maximal
deterrence, is not the objective of optimal economic policy.

5. Conclusion

The major question of this paper is whether the economic model of law enforcement is
applicable to the field of administrative enforcement where enforcement is primarily
characterized by advice, persuasion and warnings instead of imposing fines and imprisonment.
The analysis showed that the economic analysis provides many building stones for explaining
these policies. However, the different stones are rather isolated and often apply to rather
specific circumstances. As a consequence there is no coherent theory on the desirability of
administrative enforcement policies®®, and especially not on its desirability and effects in
practice. | studied the enforcement of the fire safety in bars and restaurants in the
Netherlands. This is a classic example of a field in which administrative enforcement and a
compliance strategy are defended. Yet it was concluded that most arguments in favor of
advice, persuasion and warnings are inadequate. In the current situation social welfare would
benefit from a shift towards a more deterrent enforcement strategy. Of course, this conclusion
only applies to this specific field. But, as it is such a classic example, doubts on a compliance
strategy in this field, urges caution in general about a compliance strategy.

If a compliance strategy is only efficient in rather specific circumstances, the question that
remains is why the use of administrative enforcement is so widespread. Especially in the

26 See the small attention for administrative law in general and administrative law enforcement in particular in

the encyclopedic works in law and economics.
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enforcement of regulatory crime by firms, compliance strategies are often observed, also when
fines are available. In theory it can not be argued whether this is efficient or inefficient. This
requires more field studies as the one discussed here. For that, it is important to invest in data
collection. Given the current lack of suitable quantitative databases qualitative research is an
indispensable tool for analyzing enforcement policies.
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